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1. Introduction.
The General Court («GC») judgment in the Google Search (Shopping) case represents a
key milestone for the European Commission’s approach towards digital platforms. It confirmed
that self-preferencing conducts, i.e., favouring proprietary services against those of competitors,
can infringe Article 102 of Treaty on the Functioning of the European Union («TFEU») even
if the input at stake is not indispensable within the meaning of Bronner 1 . The several
investigations opened against the so-called «Big Tech» on the wake of the 2017 Commission
decision2 that have sparked a tremendous debate on the EU competition policy in the digital era
– and led to the introduction of the recently adopted Digital Markets Act3 – will now be seen
under a different lens.4
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The judgment came after more than ten years from the opening of the investigation in
2010 and it does not represent the final word, since Google has decided to appeal it before the
European Court of Justice («ECJ»).6 However, given the role it will play in shaping current and
future antitrust proceedings in the digital world, it is arguably one of the most relevant rulings
in EU competition law of the recent years.
The GC was in particular expected to bring clarity on the theory of abuse adopted by the
Commission in its early decision. Indeed, the latter left unanswered whether «selfpreferencing» constituted an independent category of abuse or fell into existing well-established
categories. Much ink has been spilled by commentators on this topic, trying to give a more
coherent framework to the Commission’s findings. Contentions of Google’s conduct being an
instance of refusal to deal, 7 discrimination, 8 or tying, 9 were all advanced. The natural
consequence was a situation of great uncertainty regarding the legal framework surrounding
digital platforms and, on a more general note, the exact boundaries of Article 102 TFEU.
It is well-established that the list of abuses contained in Article 102 TFEU is not
exhaustive,10 and thus that new types of abuse can be developed by the Commission and EU
Courts. However, this must be done in accordance with the principle of legal certainty,11 which
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is a fundamental principle of EU law enshrined in Article 49(1) of the EU Charter on
Fundamental Rights 12 and in Article 7 of the European Convention on Human Rights
(«ECHR»).13 As stated by the ECJ, in the context of Article 102 TFEU, the principle of legal
certainty requires that dominant undertakings must be able to assess the lawfulness of their
conducts.14 Thus, in order to comply with this principle, novel abuses should originate from
clear and defined principles that make possible to reconcile them to the rationale underpinning
the already existing categories. In addition, they should be accompanied by clear theories of
harm.15
In light of the foregoing, and given the limited scope of this work, after a brief outline of
the Commission decision, this case note will focus only on the fifth plea out of six raised by
Google before the GC, which corresponds to that dealing with the theory of abuse. 16 Although
the judgment has the merit of having reframed in a clearer manner the Commission’s findings
by establishing that self-preferencing represents a self-standing type of abuse, this note will
argue that many obscure points still remain which maintain the situation of legal uncertainty
with regards to the boundaries of Article 102 TFEU.
2. Factual and legal background: the Google Search (Shopping) decision.
On 27 June 2017, the Commission fined Google for abuse of dominant position rendering
one of the most debated decisions since the Microsoft case. The investigation centred on
Google’s conduct in the market for comparison shopping services. In particular, Google was
alleged to give preferential treatment to its comparison shopping service «Google Shopping».
In response to a query, Google returned the results from Google Shopping in its general search
results page above the generic search results (the so-called «ten blue links») and in a more
attractive manner, in that they were displayed with pictures and additional information on the
products and prices. 17 On the contrary, competing comparison shopping services were
displayed only among the generic search results by way of a link to their website.18 In addition,
certain inherent characteristics of comparison shopping websites made them likely to be
demoted by Google’s ranking algorithms with the result that they were usually displayed in the
12
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second generic search results page or beyond. 19 Since Google Shopping’s results were
positioned above the generic search results, they were not subject to the same ranking
mechanisms.20
In its decision, the Commission found that, first, Google held a dominant position in the
market for general search services;21 second, by providing a more favourable positioning and
display to Google Shopping against competing comparison shopping services, Google abused
its dominant position since: (1) it diverted traffic from rival comparison shopping services to
Google Shopping since users tend to click on the most visible results,22 (2) the diverted traffic
accounted for a large proportion of the overall traffic to competing comparison shopping
services and could not be effectively replaced by other sources currently available, 23 and (3)
Google’s conduct had potential anticompetitive effects in both the market for comparison
shopping services and the market for general search services.24
Apart from the multi-billionaire fine, what made the decision end up on everyone’s lips
was the nebulous theory of harm adopted by the Commission. On the one hand, the Commission
firmly rejected the qualification of Google’s conduct as an existing category of abuse, in
particular as instance of refusal to deal. Indeed, the Commission explicitly maintained that it
was not necessary to demonstrate the indispensability of the input for the purpose of Bronner
since the conduct under scrutiny «[did] not concern a passive refusal […] but an active
behaviour». 25 On the other hand, however, whether the Commission in Google Search
(Shopping) was seeking to develop a novel theory of abuse was anything but clear.26 Indeed, it
stated that «it is not novel to find that conduct consisting in the use of dominant position on one
market to extend that dominant position to one or more adjacent markets can constitute an abuse.
Such a form of conduct constitutes a well-established, independent, form of abuse falling
outside the scope of competition on the merits».27 Since the abuse at issue was described as one
of extending a dominant position in a given market to a neighbouring but separate market by
distorting competition, it rather seems that the Commission was considering leveraging as an
independent type of abuse, and that this was «well-established» in EU competition law. 28
However, quite confusingly, in doing so it referred to four cases where leveraging actually took
place but it was not treated as an abuse in itself. Rather, each of them concerns conducts
qualified as specific forms of abuse: refusal to supply, tying, discriminatory rebates, and margin
squeeze.29 The reason is simple: leveraging has never been an independent form of abuse in EU
19
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competition law.30 It is an umbrella term used for encompassing a range of conducts with which
a dominant undertaking may seek to abusively extend its market power to adjacent markets.31
Raising it to an independent form of abuse equates to devise a novel abuse, 32 and this needs to
be done in accordance with the principle of legal certainty. It is hard to say whether this was
the path followed by the Commission, since it denied such an intention stating that it is referring
to «a well-established, independent, form of abuse» and, moreover, it did not set forth a clear
theory of harm underpinning such a new category.
3. The GC judgment.
After years of intense debate, on 10 November 2021, in its much-awaited judgment, the
GC upheld the Commission’s decision establishing that Google’s favouring its own service to
the detriment of competing comparison shopping services constitutes an independent form of
abuse. More specifically, according to the GC, Google engaged in a stand-alone type of abuse
consisting in an «‘active’ behaviour in the form of positive acts of discrimination in the
treatment of the results of Google’s comparison shopping service […] and the results of
competing comparison shopping services».33 Interestingly, the judgment does not make use of
the term «self-preferencing», but I guess that will be the label of this novel category in the
future, as proven by the recent Italian FBA-Amazon decision.34
The reasoning of the GC was as follows. As a starting point, it made clear that leveraging
as such is not abusive, even if it causes the departure of competitors from the market. 35 For an
abuse to be established, the leveraging conduct must be engaged with by means other than
normal competition. In the past, several leveraging practices, such as margin squeeze, tying and
bundling, loyal rebates, and refusal to deal, have been found to depart from competition on the
merits and specific theories of harm have been developed upon them. The Court considered that
and Information publicité Benelux, ECLI:EU:C:1985:394; ECJ, 14 November, 1996, case C-333/94, Tetra Pak
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Google’s behaviour does not fall within any of these established practices, but it cannot be
considered as competition on the merits since it was contrary to the principle of equal treatment.
Therefore, according to the GC, unequal treatment of competitors is a different leveraging
practice which may give rise to an abuse.36 On the abusive nature of Google’s conduct, the GC
established that it infringed Article 102 TFEU on the basis of three specific circumstances: (1)
the importance of Google search traffic for competing comparison shopping services, (2) the
behaviour of users when searching online (i.e., the consideration that users tend to concentrate
on the results displayed at the top of the page), and (3) the impact of diverted traffic on
comparison shopping services in the sense that it cannot be effectively replaced by alternative
sources. 37 Very important in the GC’s reasoning was also the «abnormality» of Google’s
conduct. The judgment stresses the fact that, differently from traditional infrastructures,
Google’s general search engine derives its value from being an «open» infrastructure, indexing
and displaying results gathered from external sources. Google’s favouring its own services is
thus contrary to its very nature, involving «a certain form of abnormality».38
Further, the judgment specified that the Bronner criteria are not part of the legal test for
establishing abusive self-preferencing. According to the GC, the application of Bronner is
limited to instances of passive (or outright) refusal to deal which imply: (1) a request to grant
access followed by an express refusal, and that (2) the exclusionary effects result from the
refusal as such, and not from other forms of leveraging conducts.39 Conversely, Google engaged
in an active course of conduct, thus excluding the applicability of the Bronner criteria.40
4. Comment.
The judgment comes after years of confusion around the category of self-preferencing
sprang by the nebulous approach adopted by the Commission in its decision. The GC was
expected to provide clarity on the matter in order to establish an unambiguous legal framework
for future digital platforms’ cases. Yet, for the most part, the GC does not seem to have met the
expectations.
With regards to the outcome of the case, that was, in itself, not surprising. Indeed, it was
largely predicted that we were moving towards the development of a novel type of abuse
prohibiting self-preferencing conducts.41 However, pursuant to the principle of legal certainty,
the formulation of a novel category should have been accompanied by a clear theory of harm.
Not only the latter is missing, but also the reasons underlying the duty to equal treatment
established by the GC could have been outlined more clearly. As mentioned above, Article 102
TFEU does not contain an exhaustive list of abuses, therefore there is nothing inherently
36
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problematic in developing new categories. In doing so, however, the contours of the abuse
should be set without ambiguities.42
In support of its ruling, the GC relied upon a general principle of equal treatment inferred
from the case law applicable on public entities or former State-owned monopolies.43 The very
specific circumstances underlying the case law referred to and the emphasis put by the Court
on Google being «ultra-dominant»44, «superdominant»45, and «akin to an essential facility»46
leaves the question open of whether the doctrine can be extended to all dominant undertakings
or is limited to cases where the undertaking holds a superdominant position comparable to
former State-owned monopolies. 47 In other words, was Google under a duty to treat rivals
equally because it is Google or simply because it has a dominant position? Further clarifications
in this regard would have been desirable.48 But things get even more fuzzy with regard to the
legal test that would underpin the abuse of self-preferencing. The circumstances that led the GC
to consider Google’s conduct as abusive are very fact-specific and hardly replicable. Therefore,
it is hard to draw a legal test that can be uniformly applied to other cases of self-preferencing.49
42
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This leaves the boundaries of the new category, and of Article 102 more generally,
undetermined. Again, the question that arises is whether self-preferencing is an abuse tailored
on Google’s search engine or can and will be generalized.50 Clarity in this sense would have
been necessary since self-preferencing by undertakings towards their own services or affiliates
has always occurred as a natural consequence of integration, and it has usually been considered
as normal competition, or even more, as pro-competitive.51 For instance, retailers have always
used the information about third-party sellers to develop their own lines of products,
supermarkets have always placed their own labelled products in more prominent positions than
rivals’ ones. Also, would the theory apply to digital platforms adopting a closed business model
(or at least not as open as Google Search)?52
The only uncontroversial point seems to be that it is not required to fulfil the
indispensability condition laid out in Bronner. That was largely expected after the ECJ ruling
in Slovak Telekom53, which limited the applicability of Bronner to instances of outright refusal
and excluded it in cases of unfair access conditions. However, at a closer look, the rationale for
excluding the applicability of Bronner is not perfectly in line with what was held by the ECJ.
One the one hand, the GC endorsed the approach originated with TeliaSonera54 and rationalized
by Slovak Telekom according to which Bronner does not apply «when assessing the abusive
nature of conduct which consists in supplying services or selling goods on conditions which are
disadvantageous or on which there might be no purchaser»,55 i.e., in instances of constructive
refusal to deal. According to the GC, being Google’s conduct qualifiable as an active behaviour
in the form of positive discrimination, it differs from an express refusal to supply, and thus
Bronner does not apply even if the issue at stake pertains to the access to Google’s general
results. 56 However, on the other, the arguments advanced by GC appear at odds with the
previous case law of the ECJ. Indeed, the GC seems to refuse the rationale laid out in Slovak
Telekom behind the applicability of Bronner, that is the nature of the remedy that would be
necessary to end the infringement, requiring the indispensability threshold only when the
company is compelled to give access to its infrastructure.57 The GC explicitly states that «the
obligation for an undertaking which is abusively exploiting a dominant position to transfer
assets, enter into agreements or give access to its service under non-discriminatory conditions
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does not necessarily involve the application of the criteria laid down in [Bronner]».58 To the
contrary, it justifies the exclusion of Bronner in the present case upon much weaker basis,
namely the Opinions of the AGs Jacobs and Mazák, in Bronner and TeliaSonera respectively,
which allegedly distinguished between refusal to deal and discrimination.59 The reasoning of
the GC is questionable. Not only it appears to be in conflict with the most recent case law of
the ECJ on the matter, but the mentioned Opinions of AGs Jacobs and Mazák are of little
relevance in the present case.60 Indeed, AG Jacobs does mention discrimination but towards
different costumers of the same undertaking, and not between the costumers and the
undertaking itself, and thus within an exploitative rather than an exclusionary scenario. 61 On
the other hand, AG Mazák referred to Article 102(c),62 which is not the legal basis adopted by
the GC, and the Opinion was not eventually followed by the ECJ in TeliaSonera. In Slovak
Telekom the ECJ was clear in stating that the Bronner rationale lies in the protection of firms’
freedom of contract and right to property, and thus that it should apply when the remedy might
interfere with a firm’s exercise of these rights. GC’s stance appears hardly reconcilable with
this rationale.63
On a more general note, the main concern with a novel type of abuse prohibiting selfpreferencing conducts is that it will frequently overlap with many of the existing categories.64
This is because the label «self-preferencing» is merely a descriptive concept identifying the
effects stemming from a variety of conducts. Indeed, undertakings may favour their own
activities through different means such as tying two products together, offering rebates, setting
prices as to squeeze competitors’ margins, or refusing to deal with them. Raising a label
describing the effects of an abusive conduct to an independent type of abuse would certainly
lead to confusion throughout the system. Even worse, since it would have the effect of
introducing an additional category under which conducts already caught by Article 102 may
fall, it would give great leeway to competition authorities in picking the category, thus the legal
test, that best serves their interests.65 The consistency and the predictability of the legal order
would thus be damaged.66 The recent Amazon-FBA decision delivered by the AGCM is iconic
in this regard. The authority sanctioned Amazon for having tied a series of features
indispensable to succeed on Amazon Marketplace with its logistic and delivery service. The
case was clearly construed as one of tying. Indeed, the AGCM focused on establishing the
various elements of tying, namely that the products concerned were distinct and that there was
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«coercion», before dwelling into the anticompetitive effects. 67 However, the AGCM then
concluded that Amazon had exploited its «superdominant» position among marketplaces in
order to foster the demand for FBA to the detriment of rivals’ logistic services, and thus that
the conduct could be considered as «self-preferencing» in light of Google v. Commission.68
This blurring the lines and smoothly passing from a theory of harm to another is anything but
detrimental for legal certainty and for the maintenance of an efficient system capable of
protecting and enhancing firms’ incentives to invest in innovation. Unfortunately, the fear is
that the approach of the AGCM will be followed suit in future cases.
5. Conclusion.
The first impression is that the GC failed in putting an end to the discussions around selfpreferencing as was expected to do. In fact, it even revamped them, without providing a
framework devoid of concerns in terms of legal certainty. Such a strong departure from existing
categories, in particular refusal to deal, with which digital platforms’ cases share many
similarities, would have necessitated of a sounder underpinning rationale given its foreseeable
impact on the competition policy in digital markets. Devising self-preferencing as a stand-alone
abuse brings out a number of problematic issues which the GC should have addressed more
carefully and that, therefore, will remain unsettled until the pronouncement of the ECJ on the
matter. Indeed, if it is not limited to instances of superdominant undertakings - although that is
what can be read between the lines of Google v. Commission - a self-preferencing abuse with
such a low threshold would create a risk of over-enforcement neutralizing the efficiencies
commonly associated to integration. 69 Exactly in order to preserve pro-competitive effects
resulting from integration, instances of vertical foreclosure have always been characterized by
a high liability threshold, namely indispensability of the input, that only TeliaSonera has
softened in part, but whose rationale has been recently confirmed by the Court in Slovak
Telekom. 70 Since self-preferencing would mostly cover conducts currently falling under the
refusal to deal framework, departing from the filter of indispensability would reduce firms’
incentives to innovate thereby thwarting competition in the long term, and it would constitute
an unjustified interference in undertakings’ commercial freedom. Establishing a level playing
field has never been part of the EU competition policy’s objectives, since it requires imposing
on dominant undertakings a duty to assist rivals that might be justified only in exceptional
circumstances.71 Thus, although it might sound as a win for the Commission, I am doubtful on
whether the GC judgment might be considered a win for the EU competition law framework.
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