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The Italian debate about the ratification of Protocol n. 16

DI ELISABETTA CRIVELLIY

Summary: 1. Introduction — 2. The Italian parliamentary debate leading to the separation of ratification
of Protocol n. 15 and Protocol n. 16 to the Convention. — 3. Content of draft law implementing and
ratifying Protocol n. 16. — 4. The optional suspension of proceeding — 5. The Constitutional Court in the
list of the requesting jurisdictions: problematic issues. — 6. Final remarks.

1. Introduction

The paper focuses on the content of the Bill proposing the ratification of Protocol no. 16
by Italy and reflects on the main legal issues that the ratification hypothesis involves.

As it well known, the Protocol no. 16 to the Convention is optional and its provisions
operate as additional articles only between High Contracting Parties that choose it. On 1°
August 2018 it came into force in respect of the 10 member States that have signed and ratified
it: Albania, Armenia, Estonia, Finland, France, Georgia, Lithuania, San Marino, Slovenia and
Ukraine. On 2 October 2013 Italy signed it, but yet did not ratify: in this paper we will take into
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account opinions in favor and against the ratification, analyzed from the point of view of the
relations between the Italian constitutional system? and its relation with the ECtHRS.

In the current Eighteenth Legislature two bills have been presented, Bill C. no. 1124 of
Government initiative and Bill C. no. 35 of Deputy Schullian initiative: they both had as their
object the ratification and execution of Protocols no. 15 and no. 16 to the ECHR and reproduce
the contents of a bill presented in the previous legislature by the Renzi Government which had
been approved by the Chamber of Deputies but not by the Senate?, and expired with the end of
the 17" legislature on 22 March 20185,

Bill C. no. 1124, that will be discussed in the present paper, was presented by the first
Conte Government to the Chamber of Deputies on 10 August 2018, few days after the entry
into force of Protocol no. 16 by the deposit of the tenth instrument of ratification®.

Before starting the analysis, it is important to underline that the Bill C. no. 1124 initially
provided jointly the authorization and ratification of both Protocol no. 15’ and no. 16, thus
combining their destinies.

At the end of September 2020, following the informal hearings in front of the Joint
Standing Committees of Judiciary and Foreign Affairs of distinguished experts coming from
the academic community and internal and international jurisdictions, it has been proposed to

2 There is a large body of literature on Protocol no. 16, but focusing on publications in English, related to the
impact of Protocol no. 16 on the Italian legal system, see G. ZAMPETTI, The recent challenges for the European
system of fundamental rights: Protocol No. 16 to the ECHR and its role facing constitutional and European Union
level of protection, Hamburg, n. 2, 2018, http://hdl.handle.net/10419/185058; M. DICOLSOLA, C. FASONE, I.
SPIGNO, The Prospective Role of Constitutional Courts in the Advisory Opinion Mechanism Before the European
Court of Human Rights: A First Comparative Assessment with the European Union and the Inter-American System,
in German Law J, 2015, p. 1387, analyzing the differences and similarities of the new ECtHR advisory opinion
mechanism in the light of the EU preliminary reference procedure.

For a general view of the implementation of ECHR in Italy see The Constitutional relevance of the ECHR in
Domestic and European Law. An Italian perspective, edited by G. RepeTTO, Cambridge, 2013 and A.O. Cozzi,
The Implementation of the European Convention on Human Rights and the European Court of Human Rights case
law in Italian jurisprudence, in the Comparative Study on the Implementation of the ECHR at the National Level,
Council of Europe, Belgrade, 2016, p. 29.

3 For an analysis in English of the Italian system of Constitutional Justice see V. BARSOTTI, P.G. CAROZZA, M.
CARTABIA, A. SIMONCINI, Italian Constitutional Justice in Global Context, Oxford, 2017 and Constitutional
adjudication in Europe between unity and pluralism, edited by P. FARAGUNA, C. FASONE, G. PICCIRILLI, in Italian
Journal of Public Law, vol. 10. An essential information on Italy’s sources of constitutional law can be found in
Constitutional Law in Italy, Cambridge, 2013.

4 According to the principle of full bicameralism, the Chamber of Deputies and the Senate of the Republic perform
identical functions: Article 70 provides that the law-making function shall be exercised collectively by both Houses.
> For the content of Bill C. n. 2801 see http://www.senato.it/leg/17/BGT/Schede/Ddliter/45139.htm.

® According to Article 8 of Protocol no. 16, it shall enter into force on the first day of the month following the
expiration of a period of three months after the date on which ten High Contracting Parties to the Convention have
expressed their consent to be bound by the Protocol in accordance with the provisions of Article 7.

7 Protocol n. 15 to the ECHR adds a new recital at the end of the Preamble of the Convention containing a reference
to the principle of subsidiarity and the doctrine of the margin of appreciation. It is intended to enhance the
transparency and accessibility of these characteristics of the Convention system and to be consistent with the
doctrine of the margin of appreciation as developed by the Court in its case law.

The Protocol shortens from six to four months the time limit within which an application must be made to the
Court, amend the ‘significant disadvantage’ admissibility criterion to remove the second safeguard preventing
rejection of an application that has not been duly considered by a domestic tribunal. Moreover it removes the right
of the parties to a case to object to relinquishment of jurisdiction over it by a Chamber in favour of the Grand
Chamber.

Lastly, it replaces the upper age limit for judges by a requirement that candidates for the post of judge be less than
65 years of age at the date by which the list of candidates has been requested by the Parliamentary Assembly.




divide the two proceedings of ratification: in theory, the separation was justified in order to
achieve rapid ratification of Protocol no. 15, and have more time to reflect around the
ratification of Protocol no. 16, which raised more doubts on the doctrine.

Ratification by Italy of the two protocols will have indeed different consequences as the
two conditions for entry into force are different: Protocol no. 15 shall enter into only if all High
Contracting Parties to the Convention have expressed their consent to be bound by the Protocol,
while the number of States whose expression of consent to be bound is required for the Protocol
no. 16 to enter into force was set at ten. Therefore, Protocol no. 16 entered into force on 1°
August 2018, with the deposit by France of the tenth instrument of ratification®, while Protocol
no. 15 did not come yet into force: currently it has been ratified by 46 States and the only Party
that have signed but not ratified the Protocol is Italy®.

This means that the acceptance of the Protocol no. 16 remains optional for Italy and did
not prevent from entering in force for the States that have ratified it, while Italian delay in
depositing ratification of Protocol no. 15 will cause major political consequences, preventing
the enter into force for all the Parties.

Nevertheless, behind the decision to separate the destinies of the ratifications there is not
only the urgent need to allow the enter in force of Protocol 15, but also a lively and controversial
debate around the role of the Italian constitutional Court® and the fear of problematic
relationships between the request to the ECtHR for an advisory opinion and the incidental
guestion of constitutionality in cases of potential violation of the Convention by national law.

Examining the critical issues, we will try to explain the reasons why, in our opinion, the
innovation will not weak the function of the Constitutional Court as the supreme judge of
fundamental rights.

2. The Italian parliamentary debate leading to the separation of ratification of
Protocol n. 15 and Protocol n. 16 to the Convention.

As already mentioned, Bill C. no. 1124, introduced by the Government on 10 August
2018, has been referred to the Joint Committees Judiciary and Foreign Affairs.

It is useful to remember that Article 72 of Italian Constitution provides that every bill
submitted to one of the Houses is, in accordance with its Rules, considered by a Committee and
then by the House itself, which approves it section by section and with a final vote*.

Even though Constitution adds that the same Rules may also establish in which cases and
in what manner the consideration and approval of bills is deferred to Standing Committees,

8 Currently the instrument has been ratified by 15 states: Albania, Andorra, Armenia, Estonia, France, Finland,
Georgia, Greece, Lithuania, Luxembourg, Netherlands, San Marino, Slovak Republic, Slovenia and Ukraine.
See https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/214

9 See https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/213. On 18 of September 2020, the
penultimate State of the list, Bosnia and Herzegovina, ratified the Protocol.

10 In favour of this hipothesys see O. POLLICINO in La Corte costituzionale é una “alta giurisdizione nazionale”
ai fini della richiesta di parere alla Corte EDU ex Protocollo 167, in Diritto dell’Unione Europea, 2014, p.
2.

11 The Standing Committees are permanent bodies, reflect the size of Parliamentary Groups and their members are
appointed by each Parliamentary Group. Each Committee has legislative responsibility for one or more sectors: a
committee may sit in a legislative capacity to consider and pass bills; in a drafting capacity to consider bills to be
referred to the Plenary for a vote on the individual articles and for the final vote; in a reporting capacity to consider
bills to be reported to the Plenary, as in the case of Bill no. 1124.




composed so as to reflect the proportion of the Parliamentary Groups, this procedure cannot be
followed for bill of ratification of international treaties, that requires always the ordinary
procedure for consideration and direct approval in Plenary*?,

In this constitutional framework, during consideration of the mentioned Bill, the Joint
Committees Judiciary and Foreign Affairs invited several experts to provide useful information
to consider and draft the final text of the Bill and report it to the Chamber of Deputies.

Referring the results of the parliamentary hearings, | will focus on the critical voices that
appointed three main arguments against the opportunity of ratification.

Firstly, it has been argued that the new advisory mechanism would introduce a
preliminary reference to the Court of Strasbourg with several problematic implications: it would
no longer be just individuals, but also judges to appeal to the ECtHR, exposing the Italian legal
system to be colonized by that external judge and his vision of rights.

Secondly, it has been noted that even though Article 5 of Protocol states that advisory
opinions shall not be binding and that the requesting court decides on the effects of the advisory
opinion in the domestic proceedings, in practice it is “obvious that, at least in the pending case
will have completely binding effects, it being unimaginable that the Italian judge will deviate
from the opinion of a jurisdiction to which he himself has addressed”* .

The third argument alleged against ratification is the extension of reasonable time of
proceedings: the request for an opinion would expand both internally and in Strasbourg the time
of the proceeding!*; and even if opinions would enjoy a preferential lane, the new mechanism
would further clog the already congested works of the ECtHR™,

Last but not least, academic voices against ratification consider that new procedure
introduced by Protocol no. 16 would risk to turn the Strasbourg judge into a “European
Constitutional Supreme Court”; ECtHR would intervene in the most delicate cases and provide
its own interpretation of the rights that it could be different from the one adopted by the Italian
Court, relegated to a secondary role.

These voices persuaded the Committees to approve an amendment proposed by the
Rapporteur Yana Ehm, from the Movimento 5 Stelle Party, in order to separate the ratification
of Protocol no. 15 from Protocol. no. 16.°.

When the Bill has been referred to the Chamber of Deputies, introducing the general
debate, the Rapporteur Enm underlined that the «ratification of Protocol n. 16 could led to pro-
European drift in the legal field and would have promoted erosion of the role of the High Italian
courts and of the fundamental principles of our legal system».

12 Therefore, the normal procedure of consideration and direct approval by the House shall always be adopted for
bills concerning constitutional and electoral matters, delegated legislation bills, bills of ratification of international
treaties, and the approval of budgets and accounts: see Art. 72, co. 4 and art. 92 of the Rules of Chamber of
Deputies and art. 35 of the Rules of the Senate.

13 See M. LUCIANI, Note critiche sui disegni di legge per I’autorizzazione alla ratifica dei Protocollin. 15 e n. 16
della CEDU, inwww.sistemapenale.it, 27 November 2019, p. 4-5. At the same conclusion gets F. VARI, Sulla
(eventuale) ratifica dei Protocolli n. 15 e 16 alla CEDU, in www.dirittifondamentali.it, p. 6 and G. CERRINA
FERONI, Il disegno di legge relativo alla ratifica dei Protocolli 15 e 16 recanti emendamenti alla Convenzione per
la salvaguardia dei diritti dell’'uvomo e delle liberta fondamentali, in www.federalismi.it, 6 March 2019, p. 7.

14 See the speech of Deputy De Muro of the Lega Party, Parlamentary session n. 401, 30 September 2020.

15 See F. Vari, Sulla (eventuale) ratifica dei Protocolli n. 15 e 16 alla CEDU, cit., p. 10.

16 Under Parlamentary rules, when considering a bill referred to a committee sitting in a reporting capacity, a
general debate shall be held after the explanatory presentation.




During the explanations of votes, a Deputy from Forza Italia welcomed the decision to
postpone the ratification of Protocol no. 16, which, in his opinion, «would have placed a
tombstone on Italian legal sovereignty, on the autonomy of Italian law».

Even more emphatically, a Deputy from the Lega Party claimed merit of rising three
critical issues against ratification: an expansion of the length of the proceedings; the danger of
de-accountability of internal judges and de-rating of the Constitutional Court in terms of
fundamental rights; the danger of introducing a mechanism leading to uncertainties, due to the
non-binding nature of the ECtHR opinion, and, in the end, source of further litigation'’.

These three dangers would have been confirmed “by important university professors” in
front of the Joint Standing Committee and made it necessary a deeper insight on the opportunity
to ratify Protocol no. 16.18

As a matter of fact, in front of the Joint Standing Committees other voices emerged that
were instead in favor of ratification: for instance, the position expressed by the former President
of ECtHR Guido Raimondi underlined that the new mechanism could continue and strengthen
virtuous forms of cooperation between judges, allowing in particular to bring to the attention
of the Court of Strasbourg interpretative questions that move and take into account the
specificities of our legal system*® .

Finally, a third position emerged that interestingly devalues the innovative scope of the
instrument, underlining the non-mandatory nature of its activation and the non-binding nature
of the opinion given, but, in the end, not considering it a dangerous mechanism?.

3. Content of draft law implementing and ratifying Protocol n. 16 to the
Convention.

Even though the recent parliamentary decision has slowed down or even buried? the
chances of ratification of Protocol 16 by Italy, it’s important to examine the content of the
mentioned Bill in order to understand the controversial debate caused by the postpone of the
ratification.

As no reservation may be made under Article 57 of the Convention in respect of the
provisions of this Protocol n. 16, the Bill consists of only 4 articles: article 1 e 2 are standard

17 See the Report of Deputee Yana Chiara Ehm, Paramentary session n. 399, 28 September 2020, p. 35.

18 Cfr. https://www.camera.it/leg18/1262tab=4&leg=18&idDocumento=1124&sede=&tipo=

19 See G. RAIMONDI’s interview, La Corte Edu vista dai suoi giudici, by R. Conti, in Giustiziainsieme.it, 19
December 2019 and R. CoNTI, Chi ha paura del Protocollo 16 e perché? in Sistemapenale.it, 27 December 2019.
20 See. V. ZAGREBELSKY, during his hearing in front of the Jointed Standing Committees of Judiciary and Foreign
Affairs, 19 November 2019 and his interview, La Corte Edu vista dai suoi giudici, in Giustiziainsieme.it, 19
December 2019.

2 Introduced by the significant title “The final farewell to Protocol. n. 16” see the interesting debate published in
the Review Giustizia insieme, https://www.giustiziainsieme.it/it/attualita-2/1341-I-estremo-saluto-al-protocollo-
n-16-annesso-alla-cedu and the papers of A. RUGGERI- Protocollo 16: funere mersit acerbo? 22 October 2020, C.
PINELLI, 1] rinvio dell’autorizzazione alla ratifica del Protocollo n. 16 CEDU e le conseguenze inattese del
sovranismo simbolico sull 'interesse nazionale, 3 November 2020, E. LAMARQUE, La ratifica del Protocollo n. 16
alla CEDU: lasciata ma non persa, 18 Novembre 2020,and E. CANNIZZARO, La singolare vicenda della ratifica
del Protocollo n. 16 di Enzo Cannizzaro, 8 December 2020.




clause, containing the authorization by Parliament to ratify the treaty? and the order of
execution, and Article 4 contains the text of the form of the promulgation of the law?3,

The most interesting provision is therefore Article 3, that is composed of three paragraphs:
the first paragraph constitutes implementation of art. 10 of Protocol no. 16, which provides that
each State specifies which are the highest courts or tribunals that will be able to request advisory
opinions from the Court: the Italian text, so far, provides that the Supreme Court of Cassation?*,
the Council of State?®, the Court of Auditors®®, and the Council of Administrative Justice for
the Region of Sicily 2" will be entitled to make requests for opinion to the Grand Chamber of
the European Court of Human Rights under Protocol no. 16.

Two remarks need to be made about the mentioned list: firstly, it had been stressed that
it would be appropriate to clarify whether the reference to the Court of Auditors (Corte dei
Conti) also includes the organs of first instance or not.

The Corte dei conti has central and regional seats: in Rome there are the United Chamber
for Jurisdiction and three Central Chambers of Appeal and a Chamber of Appeal for Sicily, but
in each of nineteen Italian Regions and in the two Autonomous Provinces, there are Regional
Jurisdictional Chambers, acting as courts of first instance.

The former President of Corte dei Conti, Angelo Buscema, suggested in the parliamentary
hearing of 4 February 2020, to specify that only the Jurisdictions of the United Chamber and
Chamber of Appeal will be able to request advisory opinion, excluding explicitly the regional
seats?,

22 Art. 87 provides that the President of The Republic shall ratify international treaties that have, where required,
been authorized by Parliament and Article 80 clarifies Parliament shall authorize by law the ratification of such
international treaties as have a political nature, require arbitration or legal settlements, entail border changes, new
expenditure or new legislation.

23 According to the Italian Constitution, laws shall be promulgated by the President of the Republic within one
month of their approval. The President may, however, send Parliament a reasoned opinion to request that a law
scheduled for promulgation be considered anew. If such law is passed again, it shall be promulgated A law shall
be published immediately after promulgation and come into force on the fifteenth day following publication, unless
such law establishes a different deadline.

24 The Corte Suprema di Cassazione situated in Rome, is the highest court in the system of remedies and judge of
legitimacy.

% The Consiglio di Stato is the Court of last instance of the administrative jurisdiction: the administrative judge
exercises the judicial review of administrative acts aimed at obtaining the judicial annulment of an administrative
act which is assumed to be vitiated due to incompetence, violation of the law or abuse of power.

The administrative courts are competent to deal with any dispute over legitimate interests and, in the particular
matters laid out by law, of individual rights.

% The Corte dei Conti is composed of accounting magistrates and is responsible for preventive control of
legitimacy of numerous acts of the Government and for the legal actions regarding public accounting, pensions
and the responsibilities of employees and officials of the State and of other public entities. Pursuant to Article 103
of the Italian Constitution, the Corte dei conti has jurisdiction in matters of public accounting and in any other
matters laid down by the law: administrative and accounting liability of public agents or private persons or
undertakings managing public “funds”; management and reports of accountants and other public agents managing
public money who are liable to render accounts; litigation arising from acts bestowing or modifying pensions.

27 Appeals against the Regional Court of Siciliy are brought before the Consiglio di giustizia amministrativa per
la Regione siciliana in accordance with the provisions of the statute and its implementigs norms.

28 See ANGELO BUSCEMA, https://www.camera.it/leg18/1132?shadow_primapagina=10218, p. 8.




Secondly, it was argued?® that the reference to the Council of Administrative Justice of
the Sicilian region (CGA) is unnecessary because by express provision of the law the CGA
Sicilia must be considered a section of the Council of State.

4. The optional suspension of proceedings

Pursuant to paragraph 2, Article 3 of the Bill, the judge may order that the trial be
suspended until the receipt of the advisory opinion of the Grand Chamber: the structure of
Protocol no. 16, providing that domestic authority may request an advisory opinion of the Court,
that highest courts or tribunals are specified by the High Contracting Party, and that advisory
opinions shall not be binding is “all intended to avoid potential complications by allowing a
certain freedom of choice”®. The solution of leaving the requesting jurisdiction the decision of
suspending or not his proceeding, is for sure part of the logic of “allowing a certain freedom of
choice”.

Therefore, a new hypothesis of optional suspension of the process would be added to
those already provided for by the law: under Italian procedure law, the suspension of the
proceeding can be optional or mandatory. According to art. 295 of the Italian Code of Civil
Procedure the proceeding may be stayed until the issue is decided by the other court.

Consequently, in case of incidental method of judicial review and in case of preliminary
ruling the suspension of the proceeding is mandatory.

In the first case, when a judge in the course of a judicial proceeding raises a question
concerning the constitutional legitimacy of a statute, must suspend the proceeding and refer to
the Constitutional Court for its consideration, according to Article 23 of Law no. 87/1953.

The same effect of mandatory suspension of the proceeding has the request for a
preliminary ruling under Article 267 TFEU, offering the courts and tribunals of the Member
States a means of bringing before the Court of Justice of the European Union questions
concerning the interpretation of EU law or the validity of acts of the Union.

The optional suspension provided in Bill C. no. 1124 was commented in different ways:
according to some authors, the faculty of suspension is actually an obligation. Even though
national judgment may not be formally suspended, it would be illogical and unrealistic that the
Italian judge will conclude it before receiving the opinion of the ECHR. Otherwise, he would
have requested an unnecessary procedural act, damaging the parties and their right to trial
within reasonable time®L,

An other voice — Judge Raffaele Sabato®?- considers groundless those concerns: in fact,
he reiterates that Protocol no. 16 does not in any way impose that, during the consultation, the

29V, M LIPARI, Il rinvio pregiudiziale previsto dal Protocollo n. 16 annesso alla Convenzione Europea dei Diritti
dell'Uomo, in www.federalismi.it, n. 3, 2019, p. 20.

% See Commentary on the provisions of the Protocol in
https://www.echr.coe.int/Documents/Protocol_16_explanatory report ENG.pdf, p. 2.

31 See, M. Luciani, Note critiche sui disegni di legge per I’autorizzazione alla ratifica dei Protocollin. 15 e n. 16

della CEDU, p. 5.
32 See R. SABATO, during his hearing in front of the Jointed Standing Committees of Judiciary and Foreign Affairs,
9 January 2020, in

https://www.camera.it/application/xmanager/projects/leg18/attachments/upload_file_doc_acquisiti/pdfs/000/002/
792/Osservazioni_Dott._Raffaele_Sabato_Giudice_italiano_presso_la_ CEDU.pdf, even though his opinion does
not involve the responsibility of the ECtHR. As it is well known, although judges are elected in respect of a State,
they hear cases as individuals and do not represent that State. See D. CARDAMONE, La procedura di elezione dei

7



national proceeding remains suspended: the domestic authority may ask an advisory opinion,
and, wherever possible, continue with the processual activities not involved with the questions
of principle related to the request.

On that point, it could be useful to recall a recent statement of the Italian Constitutional
Court that, reasoning around art. 23 of Law 87/1953, clarified that suspension must be
interpreted in the light of the principle to have a trial within reasonable time, that pervades every
judgment - whether civil, criminal, or administrative — and does not exclude that the referring
judge may limit the suspension provision to single moment or segment of the trial in which the
judgment takes place. The suspension applied to the contested provision does not require to
stop the entire proceeding, which can continue with the activities with respect to which the
question is completely irrelevant®3,

A third opinion proposes to prohibit, rather than leave it optional, the suspension of
proceedings before the national judge, in order to put pressure on the Strasbourg Court to obtain
a decision in a very short time, under the threat of the formation of a national judgment in
contrast with conventional obligations®*.

5. The Constitutional Court in the list of the requesting jurisdictions:
problematic issues.
The third paragraph of Article 3 of the draft Bill applies to the Constitutional Court and contains
the most interesting provision: the text, so far, has foreseen that the Court itself may provide
with its own regulation for its own inclusion within the requesting courts®.

It’s important to understand the reason why the Bill C. no. 1124 makes the Court the
master of its own decision on the opportunity of inserting itself into the list of jurisdictions
competent to make requests®®. Assuming that the provision was not motivated by a simple
“Institutional courtesy”, we must admit that it is related to the fear of a problematic relationship
between the Court and the advisory opinions mechanism.

Some authors consider indeed that including the Italian Constitutional Court between the
highest jurisdictions means that when a request would imply a matter of compatibility of a

giudici della Corte Edu, in Questione Giustizia, /www.questionegiustizia.it/speciale/articolo/la-procedura-di-
elezione-dei-giudici-della-corte-edu_34.php.

33 See Constitutional court judgment n. 180/2018, § 7 annoted by R. RUDONI, Promovimento in via incidentale del
processo costituzionale e sospensione “parziale” del processo principale, in Forum Quaderni costituzionali, 19
March 2019.

34 See E. LAMARQUE, La ratifica del Protocollo 16 alla Cedu: lasciata ma non persa, cit., p. 3.

% Besides Articles 134-136 of Italian Constitution providing for composition, functions and effects of its decisions
of the Court, further regulation is deferred to constitutional and ordinary laws, including law no. 87/1953 cited by
the Bill: according to article 14, paragraph 1 of law no. 87/1953 “Court may regulate the exercise of its functions
by additional rules adopted by the majority of members of the Court and published in the Official Gazette” and
according to article 22, paragraph 2, Court could adopt its own rules konws “Norme integrative” to regulate the
exercise of its own functions.

Around the Court’s rules of procedure see V. BARSOTTI, P.G. CAROZZA, M. CARTABIA, A SIMONCINI, Italian
Constitutional Justice in Global Context, Oxford, 2017, pp. 28-29.

% It’s worth to remind the origin of that paragraph: it has been presented in the pasted legislature as an amendment
to the original text during the consideration of Bill C. 2801 in front of Chamber of Deputy, in 26 November 2017
providing that “the Court itself may provide for its own inclusion within the requesting courts in accordance with
articles 14, paragraph 1, and article 22, paragraph 2, of law 87 of 11 March 1953”.



national law with the ECtHR, the Constitutional would be forced, in practice, to follow the
opinion®.

But is this fear well founded? As it is well known, the Italian Constitutional Court’s
decisions no. 348 and 349, issued on 24 October 2007%, moved the relationship between
European Courts on the protection of fundamental rights towards a significant evolution: the
Italian Constitutional Court clarified that, through Article 117 paragraph 1 of the Italian
Constitution®®, the European Convention has to be interpreted as an interposed standard of
review, on the basis of which the constitutionality of domestic law must be assessed.

Article 117, paragraph 1, of the Constitution, as amended by constitutional law no. 3 of
18 October 2001, provides that the power of the legislature in the State and Regions is subject
to the limits prescribed by international obligations: domestic courts can suspend a hearing that
concerns internal legislation that conflicts with international obligation, as the ECHR, and refer
the question of constitutionality to the Constitutional Court.

Following the decisions nn. 348 and 349 (so called “twin decisions”) the Convention
occupies now a supra-legislative position, but does not have constitutional status and the
Convention itself needs to be compliant with the Italian Constitution.

On the duty of the interpretation of national law in compliance with the Convention the
Italian Constitutional Court added that national courts should comply with the ECtHR’s case-
law where this latter is “well established” or when consisting of a “pilot judgement”*,

More recently, Italian Constitutional Court Judgment no. 269/2017 overruled previous
position by recognizing priority to the constitutional issue over the preliminary rulings of the
European Court of Justice (art. 267 TFUE), provided that before the Court are alleged violations
of fundamental rights that are protected both in the Constitution and in the Charter of the
fundamental rights of the European Union.

The above frame has to be considered to explain the present caution the Bill C. 1224 is
acting with: leaving the Italian Court the choice of being inserted into the list of jurisdictions
competent to make requests, would leave the Court itself the decision of reacting to the tendency
in giving precedence to the balances of fundamental rights as resulting primarily from the
Constitution.

But this freedom of choice given to the Constitutional Court itself does not seem still a
correct option from the point of view of international law: Article 10 of Protocol n. 16 is very
clear in providing that is the High Contracting Party (in the Italian case, the Parliament) the one
entitled to specify which highest courts may request advisory opinions. It also allows for further
declarations to be made at any time adding to or removing from the list of specified courts, but
it cannot leave the option to the jurisdiction itself.

7 F. BlonDI emphasizes the risk that the Constitutional Court would have "its hands tied”, Quale dialogo tra le
Corti?, in www.federalismi.it, 19 October 2019.

38 Around judgements n. 348 and 349/2007 v. O. POLLICINO, Italy: Constitutional Court at the crossroads between
constitutional parochialism and cooperative constitutionalism. Judgments No. 348 and 349 of 22 and 24 October
2007, in European Constitutional Law Review, vol. 4, June 2008, pp. 363 ss.; F.BIONDI DAL MONTE AND F.
FONTANELLI, The Decisions No. 348 and 349/2007 of the Italian Constitutional Court: The efficacy of the
European Convention in the Italian Legal System, in German Law Journal, 2008 Vol. 9, p. 889.

39 Article 117 paragraph 1 provides that “Legislative powers shall be vested in the State and the Regions in
compliance with the Constitution and with the constraints deriving from EU-legislation and international
obligations..”.

40 See Italian Constitutional Court, judgment n. 49/2015.



Actually, it would be wiser to remove temporarily the Constitutional Court from the list,
and welcome further clarification from the Italian Constitutional judge on this point: and if we
consider that the Court express itself thorough its judgments and the speeches of its Presidents,
we must remember that in the annual report of the “Constitutional Court in 20207, Marta
Cartabia, said that among the clear lines emerging from the contents of constitutional case law,
there is also «the growth of interjurisdictional collaboration to protect fundamental rights» and
added that «the Italian Constitutional Court considers that its contribution to the construction
of common constitutional traditions in Europe is all the more necessary, as the EU legal order
increasingly acquires a constitutional character. The Court’s cooperation with the European
Court of Human Rights is equally intense, especially in the field of criminal law, albeit falling
under a different institutional framework»*L,

Even more explicitly, in the International Conference held in Budapest in March 2019
Giorgio Lattanzi and Marta Cartabia, then President and Vicepresident of Italian Constitutional
Court, considered that the not binding nature of the advisory opinion «preserves the national
courts’ decisional autonomy, save for the power of the parties to the dispute to apply to the
ECtHR. In this way, the highest courts build a relationship that is imbued with a spirit of
cooperative decisional dialogue; a relationship that is not defined by the advisory opinion of
the ECtHR, but is, rather, enriched by it. Indeed, advisory opinions propose views to which the
national court may respond with others, thereby introducing different perspectives that may
turn out to be important if the case were to be heard by the ECtHR. Indeed, every dialogue is a
two-way communication that serves to achieve a common aim, and needs to be animated by
good faith and respect for the views of the other parties»*2.

6. Final remarks

After having illustrated the content of the Bill C. 1124 and the controversial debate caused
by the attempt to ratify Protocol no. 16, we can come to draw some conclusions, in particular
related to the advisability of including the Constitutional Court among the highest courts that
may request an advisory opinion.

Personally, | believe that Italy's ratification of Protocol 16 has more advantages than
disadvantages. Protocol no 16 was created with two fundamental objectives: to try in the long
term to contribute to the reduction of the number of appeals and to encourage dialogue between
the high jurisdictions. In both cases, the inclusion of the Constitutional Court by the legislator
could be useful.

The deflationary intent, avoiding future violations, would be favored by the inclusion of
the Constitutional Court: actually, when the Court declares a law unconstitutional, the law in
question can no longer be applied by any judicial organ. The Court’s declaration effect is not
limited to the case in which the question was certified but erga omnes with a “multiplier effect”
of the opinion given by the Court of Strasbourg.

On the other hand, also in order to foster dialogue between courts, it would be useful to
include the Constitutional court: in fact, in the dialogue between courts, it can be very important

41 See the Executive Summary of the Report on the work of the Constitutional Court in 2020, in, p. 2.
42 See G. LATTANZI AND M CARTABIA,
inhttps://www.cortecostituzionale.it/documenti/download/pdf/LATTANZI-

CARTABIA BUDAPEST _MARZO 2019.pdf, p.5

10



not only the point of view of those who have the “final word” on interpretation of fundamental
rights, but also of those who have “the first word*®”: having the first word gives the chance to
cut the doubt on the interpretation of the Convention taking into account the peculiarities of the
internal system, rather than undergoing clarifications coming from the requests of other States
based on the specificities of their legal systems.

4 See N. Lupo, The advantage of having the “first word” in the composite European Constitution, in
Constitutional adjudication in Europe between unity and pluralism, Special issue of the Italian Journal of Public
Law, n. 2, 2018, p. 167 ss.
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