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SUMMARY: 1. Introduction: the food security-trade nexus from an international and EU law perspective.
— 2. The new chapters on Sustainable Food Systems in the EU trade agreements. — 3. The relations with
the ACP countries: the Samoa Agreement and the EU-Kenya EPA. — 3.1. Food security measures in the
EU-Kenya EPA. — 3.1.1. Food security and trade measures. — 3.1.2. Food security in agricultural and
development cooperation. — 4. Conclusions.

1. Introduction: the food security-trade nexus from an international and EU law
perspective.

The link between food security! and international trade has long been debated?. In the
World Food Summit of 1996 — which provided for the well-known definition: «[f]Jood security
exists when all people, at all times, have physical and economic access to sufficient, safe and
nutritious food to meet their dietary needs and food preferences for an active and healthy lifex»’
— most of the world’s Countries (including the European Community) recognized that «trade is
a key element in achieving food security» and declared they would «strive to ensure that food,

* Postdoc adjunct researcher in EU Law at the University of Parma, Department of Law, Politics and International
Studies. This paper presents the results of the author’s research conducted within the framework of the Jean Monnet
Centre of Excellence Project No. 101176446 — “Food Security Team of Early-career Researchers (FOSTER)”,
funded by the European Union. Views and opinions expressed are those of the author(s) only and do not necessarily
reflect those of the European Union or the European Education and Culture Executive Agency (EACEA). Neither
the European Union nor EACEA can be held responsible for them.

! For a general excursus, see D.J. SHAW, World Food Security. A History since 1945, New York, 2007. On the
current situation, see FAO, IFAD, UNICEF, WFP, WHO, The State of Food Security and Nutrition in the World
2025 — Addressing High Food Price Inflation for Food Security and Nutrition, Rome, 2025, available at
https://openknowledge.fao.org.

2 See L. BARROS, I. MARTINEZ-ZARZOSO, Systematic Literature Review on Trade Liberalization and Sustainable
Development, in Sustainable Production and Consumption, 2022, p. 921 ff., pp. 927-928. Ex multis, see also Y.
CHEN, Trade, Food Security, and Human Rights: The Rules for International Trade in Agricultural Products and
the Evolving World Food Crisis, New York-London, 2014.

3 FAO, World Food Summit Plan of Action, Rome, 13 November 1996, para. 1.
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agricultural trade and overall trade policies are conducive to fostering food security for all
through a fair and market-oriented world trade system»*.

Despite the potential benefits of increased international exchanges in reducing food
scarcity?, it has also been argued that trade liberalisation may pose obstacles to this goal®. This
is especially the case for developing and least developed countries, whose national economies
and industries may be disadvantaged by global competition, and for their most vulnerable social
groups. Indeed, in very general terms, trade liberalisation may lead to dynamics of dependence
on international trade in these countries’ internal food markets’, even to the point of turning
them into net food-importing countries®. This makes developing and least developed countries
particularly susceptible to import surges’ and price volatility'°, including both upward and
downward oscillations!!, as well as to export limitations by third countries due to exceptional
events or trade protection measures. Furthermore, the opening up to richer economies can
expose domestic food industries in vulnerable countries to stronger, more disruptive
competition (driven by economies of scale and/or farm subsidisation) or turn local agricultural
production into more profitable, export-oriented cultivation (with even the risk of land-
grabbing)'2.

Consequently, international trade law provides an appropriate framework for addressing
food security issues. In general terms, international cooperation is expressly recognised as an
instrument for pursuing the full realisation of the right to food under the International Covenant
on Economic, Social and Cultural Rights'* and, according to the UN Committee on Economic,
Social and Cultural Rights, «State parties should, in international agreements whenever
relevant, ensure that the right to adequate food is given due attention»'*. More specifically, Goal
2 («End Hunger») of the United Nations (UN) 2030 Agenda for Sustainable Development

*FAO, Rome Declaration on World Food Security, Rome, 13 November 1996.

5> See European Commission, An EU policy framework to assist developing countries in addressing food security
challenges, COM(2010)127 final, 31 March 2010, p. 5.

¢ For a schematic overview, see FAO, How does agricultural trade impact food security, Trade Policy BriefN. 17,
2016, available at https://openknowledge.fao.org.

7 UN General Assembly, Report of the Special Rapporteur on the right to food, Olivier De Schutter, 2009
A/HRC/10/5/Add.2, paras. 20-24.

8 A list is made available at https://www.wto.org.

® Report of the Special Rapporteur on the right to food, Olivier De Schutter, cit., para. 22.

10 High-Level Panel of Experts on Food Security and Nutrition, Price Volatility and food security, 2011, available
at https://openknowledge.fao.org.

' See G. GRUNI, The EU, World Trade Law and the Right to Food, London-New York, 2020, pp. 46-49.

12 See European Parliament resolution of 5 October 2016 on the next steps towards attaining global goals and EU
commitments on nutrition and food security in the world, P8 TA(2016)0375, Recital P. See also M. MANFREDI,
Land Investment and “Land Grabbing ”: the need for a legal framework, in Diritto del Commercio Internazionale,
2013, p. 803 ff.; High-Level Panel of Experts, Land tenure and international investments in agriculture, 2011,
available at https://openknowledge.fao.org; UN General Assembly, Report of the Special Rapporteur on the right
to food, Olivier De Schutter. Addendum: Large-scale land acquisitions and leases: A set of core principles and
measures to address the human rights challenge, 2009 A/HRC/13/33/Add.2. For an example, see the controversy
around Kenya’s biofuel project, in Farmers say the Italian energy giants green fuel drive has left them stranded,
Source Material 31 March 2026, available at https://www.source-material.org.

13 International Covenant on Economic, Social and Cultural Rights, New York 16 December 1966, entered into
force 3 January 1976, 993 UNTS 3, arts. 2.1, 11.1 and 23.

14 Committee on Economic, Social and Cultural Rights, Substantive issues arising in the implementation of the
International Covenant on Economic, Social and Cultural Rights: General Comment 12 The right to adequate
food (art. 11), UN Doc E/C. 12/1999/5, 12 May 1999, para. 36.
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requires States to «[c]orrect and prevent trade restrictions and distortions in world agricultural
markets» in the context of the World Trade Organisation (WTO) negotiations .

Above all, the WTO is expected to play an important role in establishing appropriate
multilateral, globally shared rules to advance food security by mitigating the negative effects
of liberalisation and giving WTO members the flexibility to address food security issues. Before
the Uruguay Round, agricultural goods were largely excluded from multilateral trading rules'®,
largely for food security reasons'’. This changed with the Agreement on Agriculture'®, which
introduced specific rules to liberalise trade in this sector and, so, created a more direct
connection between WTO law and food security. The new regime keeps the traditional divide
between trade and human rights!® and, consistently, does not take the right to food into
consideration. Nonetheless, the Agreement on Agriculture’s preamble considers non-trade
concerns, including «food security and the need to protect the environment [ ... and] special and
differential treatment for developing countries [as] an integral element of the negotiations, |[...]
taking into account the possible negative effects of the implementation of the reform
programme on least-developed and net food-importing developing countries»?°. In this regard,
contextually to the Agreement on Agriculture, WTO Members also adopted the Decision on
Measures Concerning the Possible Negative Effects of the Reform Programme on Least-
Developed and Net Food-Importing Developing Countries (so-called Marrakesh Decision)?!,
providing certain (not legally binding) commitments to reduce the prejudices caused by
agricultural trade liberalisation.

However, the adequacy of the Uruguay Round’s results in addressing the right to food
and food security has been widely criticised??, in a debate involving scholars as well as
institutional actors?’. At the same time, the Doha Round of negotiations was intended to address
these contentious gaps?*, but it also failed to produce tangible outcomes?. The questions at

15 'UN General Assembly, Resolution adopted by the General Assembly on 25 September 2015. Transforming our
world: the 2030 Agenda for Sustainable Development’, 2015 A/RES/70/1, p. 16.

16 See C. GONZALEZ, Institutionalizing Inequality: The WTO Agreement on Agriculture, Food Security, and
Developing Countries, in Columbia Journal of Environmental Law, 2002, p. 433 ff., pp. 440-449.

7 M. G. DESTA, Food Security and International Trade Law. An Appraisal of the World Trade Organization
Approach, in Journal of World Trade, 2001, p. 449 ff.

18 Marrakesh Agreement establishing the World Trade Organization (with final act, annexes and protocol).
Concluded at Marrakesh on 15 April 1994 - Annex 1A Multilateral Agreements on Trade in Goods - Agreement
on Agriculture, UNTS Vol. 1867 1-31874, 1995, p. 410 ft.

19 See inter alia, K. MECHLEM, Harmonizing Trade in Agriculture and Human Rights: Options for the Integration
of the Right to Food in to the Agreement on Agriculture, in A. VON BOGDANDY, R. WOLFRUM (eds.),
MaxPlanckUNYB, 2006, p. 127 ff.

20 Agreement on Agriculture, Recital 6.

21 The text is available at https://www.wto.org.

2 Inter alia, see M. G. DESTA, Food Security and International Trade Law. An Appraisal of the World Trade
Organization Approach, cit., pp. 454-457; C. HABERLI, Food security and WTO rules, in B. KARAPINAR, C.
HABERLI (eds.), Food Crises and the WTO: World Trade Forum, Cambridge, 2010, p. 297 ff., p. 308.

2 See O. DE SCHUTTER, The World Trade Organization and the Post-Global Food Crisis Agenda, November 2011,
available at https://www.wto.org; WTO, Lamy rebuts UN food rapporteur's claim that WTO talks hold food rights
‘hostage’, 14 December 2011, available at https://www.wto.org.

24 See UN General Assembly, Resolution adopted by the General Assembly on 25 September 2015. Transforming
our world: the 2030 Agenda for Sustainable Development, 2015 A/RES/70/1, p. 16.

3 Inter alia, J. A. MCMAHON, Negotiations on Food Security at the WIO: A Never-ending Story?, in Journal of
International Trade Law and Policy, 2024. p. 101. More in general, see S. MURPHY, C. MANDUNA, Food security
and the Agreement on Agriculture: Old wine in new bottles?,in S. E. ROLLAND (ed.), Research Handbook on Trade
Law and Development, Cheltenham-Northampton, 2025, p. 133 ff.; C HABERLI, Food Crises (Cont’d): What's

3-Provvisorio



stake relate, in particular, to the need for and modalities of granting special and different
treatment®® in favour of developing and least-developed countries, for example, through
mechanisms such as Special Products and the Special Safeguard Mechanism (SSM)?’. These
points are still under discussion, while the current WTO legal system awaits future reforms?®.

Given the stalemate at the multilateral level, one might wonder whether the situation
differs in the context of preferential trade agreements under art. 24 of the General Agreement
on Tariffs and Trade (GATT 1994)%°. In this regard, the EU certainly is a significant actor, with
over 40 trade agreements already in force and many others currently under negotiation or
ratification. Through these agreements, the EU could establish rules with its partners that, while
providing greater liberalisation than multilateral provisions, also aim to ensure food security
beyond the solutions currently offered by the WTO°,

In the EU’s external action®!, upholding food security in third countries is commonly an
objective of other policies rather than the Common Commercial Policy (CCP), such as

Wrong with Trade and Investment Rules?, in Trade, Law and Development, 2021, p. 264 {f.; C. GAMMAGE, The
International Trade Regime and SDG 2: Reforming Agricultural Markets for Food Security, in M. PIERACCINI, T.
NoviTzZ (eds.), Legal Perspectives on Sustainability, Bristol, 2020, p. 127 ff; C. D1 Turi, La crisi
dell’Organizzazione mondiale del commercio e i negoziati sull’agricoltura: quali prospettive per la sicurezza
alimentare dei Paesi in via di sviluppo?, in Diritti umani e diritto internazionale, 2019, p. 597; R. FERGUSON, The
Right to Food and the World Trade Organization’s Rules on Agriculture: Conflicting, Compatible, or
Complementary?, Leiden, 2018; A. LIGUSTRO, Diritto al cibo e sovranita alimentare nella prospettiva
dell’Organizzazione Mondiale del Commercio, in DPCE, 2019, p. 393 ff.; M.E. MARGULIS, The Forgotten History
of Food Security in Multilateral Trade Negotiations, in WTR, 2017, p. 25 ft.; D. BETGE, Food, Security and Free
Trade: How global development paradigms and interdependencies limit the policy space of national actors, in
FWw, 2016, p. 37 ff.; A. MATTHEWS, Trade Rules, Food Security and the Multilateral Trade Negotiations, in Eur.
Rev. Agric. Econ., 2014, p. 511 ff.; E. BURGI BONANOMI, Right fo food, sustainable development and trade: all
faces of the same cube?, in R. RAYFUSE, N. WEISFELT (eds.), The Challenge of Food Security, Cheltenham-
Northampton, 2012, p. 70 ff.; C. HABERLL, The WTO and food security: whats wrong with the rules?, in R.
RAYFUSE, N. WEISFELT (eds.), op. cit., p. 149 ff.; F. SMITH, Food Security and International Agricultural Trade
Regulation: Old Problems, New Perspectives, in J. A. MCMAHON, M. G. DESTA (eds.), Research Handbook on the
WTO Agriculture Agreement, Cheltenham-Northampton, 2012, p. 45 ff.; K. MECHLEM, Harmonizing Trade in
Agriculture and Human Rights: Options for the Integration of the Right to Food in to the Agreement on Agriculture,
in A. VON BOGDANDY, R. WOLFRUM (eds.), op. cit.; M. RITCHIE, K. DAWKINS, WTO Food and Agricultural Rules:
Sustainable Agriculture and the Human Right to Food, in Minn. J. Glob. Trade, 2000, p. 9 ff. See also M.
ALABRESE, The Legal Framework of International Food Aid Between Food Security and Trade Concerns, in
DPCE Online, 2023, p. 2125 ff.

26 See WTO Committee on Trade and Development, Special and Differential Treatment Provisions in WTO
Agreements and Decisions, 2023, WT/COMTD/W/271.

27 See the Ministerial Declaration of 18 December 2005, Hong Kong, WT/MIN(05)/DEC, p. 2, para. 7.

28 At the Yaoundé Ministerial Conference, no declaration was adopted on agriculture. See the Draft Declaration on
Agriculture, Trade and Global Food Security, WT/MIN(26)/W/12, also endorsed by the EU.

2% Marrakesh Agreement establishing the World Trade Organisation (with final act, annexes and protocol).
Concluded at Marrakesh on 15 April 1994 - Annex 1A Multilateral Agreements on Trade in Goods - General
Agreement on Tariffs and Trade 1994, UNTS Vol. 1867 1-31874, 1995, p. 190 ff.

30 European Parliament resolution of 6 July 2022 on addressing food security in developing countries,
P9 TA(2022)0287, para. 108; European Parliament resolution of 5 October 2016, cit., paras. 11 and 29; European
Parliament resolution of 27 September 2011 on an EU policy framework to assist developing countries in
addressing food security challenges, P7 TA(2011)0410, paras. 69-72

31 On food security in the internal action of the EU, see ex multis M. CICCONE, European Food Security between
Geopolitical Shocks, Productivity Renewal and Sustainability Goals: Current and Future Perspectives of Common
Agricultural Policy, in Prz. Prawa Rol., 2026, p. 147 ff.; P. BORGHI, Food Security and the Role of the EU, in
DPCE Online, 2023, p. 2139 ff.; F. RosSI DAL P0zz0, V. RUBINO (eds.), La sicurezza alimentare tra crisi
internazionali e nuovi modelli economici, Bari, 2023.
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development cooperation®* with developing countries and humanitarian aid. Under those
policies (and their respective legal basis, under which the Union’s actions shall be
complementary to and coordinated with those of the Member States®®), the EU acts by
establishing funding programmes>* and partnerships with third countries and by adhering to
multilateral legal instruments, such as the Food Aid Convention®’.

However, food security issues do not necessarily fall outside the scope of the CCP (which,
instead, is an EU exclusive competence). Arts. 205 and 207 of the Treaty on the Functioning of
the European Union (TFEU) state that the CCP shall be conducted in accordance with the
general principles and objectives of the EU’s external action, which are listed in arts. 3.5 and
21 of the Treaty on EU (TEU). These provisions do not expressly mention food security but
make multiple references to respect for international law, free and fair trade, human rights,
human dignity, poverty eradication and sustainable development, especially with respect to
developing countries>®.

Thus, if it is true that the Union’s action shall generally pursue trade liberalisation®’, EU
trade agreements may also aim at objectives beyond the sole gradual elimination of restrictions
on international trade, and food security could be one of them. Remarkably, Opinion 2/15 of
the European Court of Justice clarified that provisions on non-purely trade subjects (in that
case, sustainable development) can be contained in the EU trade agreements, as long as they
have direct and immediate effects on trade, and grounded this finding on a joint reading of arts.
205 and 207, para. 1, TFEU, with arts. 3.5 and 21 TEU3®. Moreover, the EU shall ensure
consistency across its external action®®, and among all its policies and activities in general®,
while art. 208 TFEU requires the EU to consider the objectives of development cooperation
when implementing other policies that are likely to affect developing countries®!.

On these premises, this contribution aims to investigate how, and to what extent, the EU

preferential trade agreements take food security into account*?, also considering the need to

32 In pursuing the primary objective of poverty eradication in developing countries, development cooperation
policy shall be conducted within the framework of the general objectives of external action, with a special focus
on sustainable development (see infra, note 33), consistently with the EU’s and Member States’ commitments
undertaken within the United Nations (UN) and other international organisations; art. 208 TFEU. See T. VAN DEN
SANDEN, EU Development Cooperation Policy, Cheltenham-Northampton, 2022, pp. 23-26.

33 Arts. 208, para. 1, and 210, para. 1, TFEU.

34 See e.g. Regulation (EU) 2021/947 of the European Parliament and of the Council of 9 June 2021 establishing
the Neighbourhood, Development and International Cooperation Instrument — Global Europe, in which food
security finds remarkable consideration, OJ L 209/1.

35 Council Decision of 13 November 2012 on the conclusion, on behalf of the European Union, of the Food
Assistance Convention, OJ L 330/1.

36 Art. 21, para. 2, lett. d), TEU. On the link between food security and sustainable development, see section 2.

37 Arts. 3, para. 5, and 21, para. 2, lett. ¢), TEU, and arts. 206 and 207, para. 1, TFEU.

38 Court of Justice, 16 May 2017, Opinion 2/15, ECLI:EU:C:2017:376, paras. 142-163.

39 Art. 21, para. 3, second alinea, TEU.

40 Art. 7 TFEU.

4L Art. 208, para. 1, second alinea, TFEU.

42 1t is worth anticipating that the EU preferential trade agreements do not deal with food as a human right (the
right to food). As shown below, they frame food issues in terms of sustainability and/or security (i.e. factual and
descriptive concepts); they do not use human rights vocabulary (i.e. normative concepts) in this regard. On the
integration of human rights into EU trade agreements from a general perspective, see, inter alia, P. VAN ELSUWEGE,
The Nexus between the Common Commercial Policy and Human Rights: Implications of the Lisbon Treaty, in M.
HAHN, G. VAN DER LOO (eds.), Law and Practice of the Common Commercial Policy, Leiden, 2020, p. 416 ff; S.
VELLUTI, The Promotion and Integration of Human Rights in EU External Trade Relations, in UJIEL, 2016, p. 41
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ensure special and differential treatment when dealing with developing and least-developed
partners, and tries to envisage solutions for the further integration of food security into the
agreements. To this end, the analysis focuses on recent practices, highlighting a trend toward
greater incorporation of food security elements in EU trade agreements, though with different
patterns and varying intensity. In particular, two major developments are significant for this
study. The first, explored in section 2, is the inclusion of chapters on the sustainability of food
systems in many Free Trade Agreements (FTAs) concluded, negotiated or currently under
negotiation by the Union. The second development, examined in sections 3, 3.1 and 3.2,
consists of the provisional application of the Samoa Agreement*® and the entry into force of the
EU-Kenya European Partnership Agreement (EPA)*, with effect from 1 January 2024 and 1
July 2024, respectively. Both cases pertain to the framework of the relationship between the EU
and the countries in the African, Caribbean, and Pacific (ACP) regions. In this context, food
security traditionally receives more attention than in other EU trade agreements, resulting in a
specific approach that distinguishes this category of agreements from the rest (when considered
through the lens of food security). Finally, section 4 presents the concluding remarks.

2. The new chapters on Sustainable Food Systems in the EU trade agreements.

Except for the EPAs concluded with ACP countries (see the following section), the EU
trade agreements usually do not contain ad hoc provisions on food security*’. However, the EU
has recently embraced a new approach, consisting of negotiating the inclusion of a chapter
entirely dedicated to “sustainable food systems” (SFS)* in these agreements. As explained
below, the definition of SFS in the SFS chapters appears to encompass food security, making
this practice relevant to this study.

Currently, an SFS chapter is present in the Free Trade Agreement (FTA) concluded with
New Zealand (referred to as the EU-New Zealand FTA)*” and in the Interim Trade Agreement

ff. For a focus on EU-ACP agreements, see M. FERRARI, L azione dell’Unione europea sul palco internazionale:
le clausole di tutela dei diritti umani negli accordi con gli Stati dell ’Africa, dei Caraibi e del Pacifico (ACP), in [
Post AISDUE, 1V, 2022, p. 510 ff.; L. BARTELS, Human Rights Provisions in Economic Partnership Agreements
in Light of the Expiry of the Cotonou Agreement in 2020, European Parliament Think Tank, 2017, available at
https://www.europarl.europa.eu.

43 Council Decision (EU) 2023/2861 of 20 July 2023 on the signing, on behalf of the European Union, and
provisional application of the Partnership Agreement between the European Union and its Member States, of the
one part, and the Members of the Organisation of African, Caribbean and Pacific States, of the other part, OJ L
2023/2861. For the text, see Partnership Agreement between the European Union and its Member States, of the
one part, and the Members of the Organisation of African, Caribbean and Pacific States, of the other part, OJ L
2023/2862 (Samoa Agreement).

4 Economic Partnership Agreement between the European Union, of the one part, and the Republic of Kenya,
member of the East African Community, of the other part, OJ L 2024/1648 (EU-Kenya EPA).

4 Sporadic references to food security can be found in certain agreements which are not preferential trade
agreements, as in the Partnership and Cooperation Agreement between the European Union and its Member States,
of the one part, and the Republic of Iraq, of the other part, 2012 OJ L 204/20, art. 90. See F. IPPOLITO, Fields of
gold up in the air: la sovranita alimentare negli accordi commerciali conclusi dall’Unione europea, in EJ, 2024,
p. 11 ff., p. 14 (at note 11).

46 See R. HANEL, Reforming Food Systems Through Global Trade: An Exploration of Sustainable Food Systems
Chapters in EU Trade Agreements, in Legal Issues of Economic Integration, 2024, p. 377 ff.; G. DALL’ AGNOLA,
Promoting Sustainable Food Systems Through Preferential Trade Agreements: Limits of the European Union's
Sustainability Chapters and Prospects for Reform, in Georgetown Journal of International Law, 2023, p. 395 ff.,
pp. 419-420.

47 Free Trade Agreement between the European Union and New Zealand, OJ L 2024/866.
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with Chile (the EU-Chile ITA)*,. It is also included in the FTAs for which negotiations have
been finalised (but which are still awaiting signature, at the time of writing) with Australia,
India and Indonesia, and has been proposed in FTAs currently under negotiation with Malaysia,
the Philippines, and Thailand*’.

This is an interesting evolution in the EU trade agreements’ landscape. Since 2010, the
EU has concluded several trade agreements,>® all of which contain a chapter on «Trade and
Sustainable Development» (the TSD chapter).>! Provisions in TSD chapters already address
some food sustainability issues, either transversally or individually. Indeed, some TSD
provisions concern the sustainability of all economic sectors in general, or activities interlinked
with the food chain®. Other TSD provisions, then, directly cover certain food-related activities
or aspects of food sustainability®>. However significant these issues may be, they are specific
and limited aspects of food sustainability. By contrast, the more recent practice of SFS chapters
is innovative as it switches «from a topical to a holistic approach encompassing the entire food
chain» >4,

From a policy perspective, the introduction of SFS chapters reflects the importance the
EU has placed on trade agreements in its recent strategies on sustainable development and food.

8 Interim Agreement on Trade between the European Union and the Republic of Chile, OJ L 2024/2953.

4 The texts of the SFS chapters currently negotiated by the parties or proposed by the EU for inclusion in the FTAs
under negotiation are available at https://circabc.europa, on the EU’s official platform. Such a chapter is not present
in the texts of the trade agreements recently negotiated or under negotiation with Mercosur, Mexico and the United
Arab Emirates.

50 These are the so-called “new generation” FTAs, «which [contain] in addition to the classical provisions on the
reduction of customs duties and of non-tariff barriers to trade in goods and services, provisions on various matters
related to trade, such as intellectual property protection, investment, public procurement, competition and
sustainable development»; Court of Justice, 16 May 2017, Opinion 2/15, cit., para 17. On the topic, see S. GSTOHL,
D. HANF, The EUs Post-Lisbon Free Trade Agreements: Commercial Interests in a Changing Constitutional
Context, in European Law Journal, 2014, p. 733 ff. See also the contributions in G. ADINOLFI (ed.), Gli accordi
preferenziali di nuova generazione dell ’Unione europea, Torino, 2021, and in M. HAHN, G. VAN DER L0OO (eds.),
op. cit. The list of trade agreements with a TSD chapter also includes the association agreements most recently
concluded by the EU. See e.g., Association Agreement between the European Union and its Member States, of the
one part, and Ukraine, of the other part, 2014 OJ L 161/20; Trade and Cooperation Agreement between the
European Union and the European Atomic Energy Community, of the one part, and the United Kingdom of Great
Britain and Northern Ireland, of the other part, 2021 OJ L 149/10.

31 See L. BARTELS, Human Rights and Sustainable Development Obligations in EU Free Trade Agreements, in
LIEIL 2013, p. 297 ff., pp. 305-313; G. MARIN DURAN, Sustainable Development Chapters in EU Free Trade
Agreements: Emerging Compliance Issues, in CMLR, 2020, p. 1031 ff.; G. ADINOLFI, A Cross-Cutting Legal
Analysis of the European Union Preferential Trade Agreements’ Chapters on Sustainable Development, in C.
BEVERELLL J. KURTZ, D. RAESS (eds.), International Trade, Investment, and the Sustainable Development Goals:
World Trade Forum, Cambridge, 2020, p. 15 ff.; B.M. ARAUJO, Labour Provisions in EU and UA Mega-Regional
Trade Agreements: Rhetoric and Reality, in ICLQ, 2018, p. 233 ff.; M. BRONCKERS, G. GRUNI, Retooling the
Sustainability Standards in EU Free Trade Agreements, in JIEL, 2021, p. 25 ff. A chapter on sustainable
development was already present in: Economic Partnership Agreement between the CARIFORUM States, of the
one part, and the European Community and its Member States, of the other part, 2008 OJ L 289/3.

52 For the first kind of provisions, see e.g. Free Trade Agreement between the European Union and the Republic
of Singapore, 2019 OJ L 294/3, arts.12.3.3-12.3.4, 12.6.2-12.6.3, 12.12. For the second kind, see e.g. EU-New
Zealand FTA, arts. 19.8 and 19.9 (on trade and, respectively, the preservation of biodiversity and the sustainable
management of forests).

53 See e.g. ivi, art. 19.10 (on trade and sustainable aquaculture).

5% European Commission, Application of EU health and environmental standards to imported agricultural and
agri-food products, COM(2022) 226 final, 3 June 2022, p. 17 (emphasis added).
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In fact, the background of SFS chapters consists of the Green Deal>’

and, namely, the Farm to
Fork Strategy>®, of which they represent one of the main external outcomes. From a legal
perspective, the chapters of the SFS highlight that food sustainability and food security may in
fact fall within the scope of the CCP, in accordance with the case law of the Court of Justice
cited above®’.

One of the principal features of the SFS chapters is the definition of SFS that they all
provide in substantially comparable terms: «[SFS] means a food system that provides safe,
nutritious and sufficient food for all without compromising the economic, social and
environmental bases required to generate food security and nutrition for future generations;
such a sustainable food system: (i) is profitable (economic sustainability); (ii) has broad-based
benefits for society (social sustainability); and (iii) has a positive or neutral impact on the
natural environment (environmental sustainability), including on climate change»>®.

Such a definition largely corresponds to that which emerged in the international discourse,
as elaborated by the High-Level Panel of Experts on Food Security and Nutrition (the “High-
Level Panel of Experts”)’® and adopted by the FAO®®, which, in turn, derives its
multigenerational perspective from the Brundtland Report.®! Interestingly, the agreements with
an SFS chapter are the only binding legal acts in the EU legal order that, so far, offer such a
definition, due to the EU Institutions’ failure to adopt the legislative framework for SFS
announced in the Farm to Fork Strategy®®. Furthermore, these agreements are the first
instruments of international law to incorporate the SFS definition into a legally binding text,
transforming it from “soft law” to “hard law”, albeit only at the bilateral level. In perspective,
this practice may help pave the way towards the codification of the SFS definition into binding
multilateral acts.

As can be seen, the SFS definition explicitly refers to food security and, when compared
with the World Food Summit of 1996 definition of food security, it appears to incorporate and

55 European Commission, The European Green Deal, COM(2019) 640 final, 11 December 2019, p. 21. See also
European Commission, Trade Policy Review - An Open, Sustainable and Assertive Trade Policy, COM(2021) 66
final, 18 February 2021, pp. 12-14.

56 Buropean Commission, 4 Farm to Fork Strategy for a fair, healthy and environmentally-friendly food system,
COM(2020) 381 final, 20 May 2020, p. 17.

57 See supra, note 38.

8 EU-Chile ITA, art. 7.3, para. 1. Albeit substantially similar, the SFS definition is not the same in all the existing
Chapters; see e.g. EU-New Zealand FTA, art. 7.3, para. 2; EU-India FTA, art. 15.3; EU-Indonesia FTA, art. 16.3.
In general, the SFS Chapter in the EU-Chile ITA has been used as a model of the SFS chapters proposed in the
subsequent agreements whose conclusion is currently pending; this is why it will be taken as the reference in the
present analysis. The version in the EU-New Zealand FTA is slightly different, and minor discrepancies in the
Chapter’s provisions may also occur in other final versions negotiated; where relevant, they will be highlighted in
the analysis.

%9 See High-Level Panel of Experts, Food losses and waste in the context of sustainable food systems, 2014,
available at https://openknowledge.fao.org, pp. 30-31.

80 FAOQ, Sustainable food systems: Concept and framework, 2018, available at https://openknowledge.fao.org.

61 UN General Assembly, Report of the World Commission on Environment and Development. Our Common
Future, 1987 UN Doc A/42/427, para. 27. See High-Level Panel of Experts, Food losses and waste, cit., pp. 30-
31. According to the High-Level Panel of Experts, this also applies to the three-pillar (economic, social, and
environmental) articulation (ivi, p. 30). Interestingly, the EU-New Zealand FTA also mentions the cultural pillar
of sustainability. EU-New Zealand FTA, art. 7.3.2.

62 See M. INGLESE, Verso la sostenibilita alimentare: un lungo, accidentato e auspicabile percorso?, in SIE, 2025,
pp. 55 ff., pp. 69-70. See also, H. SCHEBESTA, How to Save the Farm to Fork Strategy: A Two-Phased Approach,
in EFFL, 2023, p. 231 ff.
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absorb the latter. This probably suggests that, from the perspectives of the parties to these
agreements, food security itself is not perceived as a separate issue as pressing as the
sustainability of the food supply chain and the maintenance of food security in the future. In
this view, food security is a core component of food sustainability, and pursuing the latter is
essential to achieving and ensuring the former over time®. This is certainly consistent with the
position of the High-Level Panel of Experts, according to which SFS are qualified by their
capacity to ensure «food security now and for future generations»®*, and it is aligned with Goal
2 of Agenda 2030 (target 2.4)%°, which indeed considers food security as a crucial element in
the wider picture of sustainable development®®.

Hence, from the perspective of sustainable development, food sustainability and food
security are intertwined®’, and the same is true from the angle of food security. Indeed, the
correlation between the two concepts emerges already in the Rome Declaration®® and the Action
Plan of the World Food Summit of 1996, where multiple references are made to the concepts
of «sustainable food security» and «sustainable food, agriculture, fisheries and forestry
systemsy, and in the General Comment 12 on the right to food of the Committee on Economic,
Social and Cultural Rights, which emphasises the importance of sustainability for the concept
of adequate food®. More recently, “sustainability” has been recognised as a further dimension
of food security, along with “agency”, in addition to the four traditional ones (availability,
access, utilisation, and stability)’’. In this way, i.e. under the umbrella of sustainable

63 Achieving food security is one of the Farm to Fork Strategy’s objectives. With specific regard to the objective
of promoting global transition towards SFS, the Strategy affirms that «[t]lhe EU will also boost cooperation to
improve nutrition and to alleviate food insecurity by strengthening resilience of food systems and reducing food
waste»; COM(2020) 381, cit., p. 17.

% High-Level Panel of Experts, Food losses and waste, cit., p. 30. Viewing food security as a fundamental element
of food sustainability rules out the possibility that the former could be a «trade-off variable» in pursuing SFS (ivi,
p-31).

65 Agenda 2030, cit. p. 15.

% Food security was also among the «policy direction» outlined in the Brundtland Report; UN General Assembly,
Report of the World Commission, cit., paras. 47-51.

7 On the correlation, see inter alia, T. GARNETT, Food Sustainability: Problems, Perspectives and Solutions, in
Proc. Nutr. Soc., 2013, p. 29 ff.; E. M. BERRY et al., Food Security and Sustainability: Can One Exist without the
Other?, in Public Health Nutr, 2015, p. 2293 ff.; H. EL BILALI et al., Food and Nutrition Security and
Sustainability Transitions in Food Systems, in Food Energy Secur, 2018, p. 154 ff. See also A. MISTURA,
Reconciling Agricultural Production and Environmental Sustainability for Food Security: An Integrated Approach
to Land Use through International Legal Instruments, in RDI, 2022, p. 85 ff. On the link between food security
and climate change, see High-Level Panel of Experts, Food security and climate change, 2012, available at
https://openknowledge.fao.org.

%8 FAO, Rome Declaration on World Food Security, Rome, 13 November 1996.

% Committee on Economic, Social and Cultural Rights, Substantive issues, cit., para 7: «[t]he notion of
sustainability is intrinsically linked to the notion of adequate food». On the link between the environmental
dimension of sustainable development and the right to food, see Committee on Economic, Social and Cultural
Rights, General Comment No. 27 (2025) on economic, social and cultural rights and the environmental dimension
of sustainable development, UN doc. E/C.12/GC/27, 6 November 2025.

0 High-Level Panel of Experts, Food security and nutrition: building a global narrative towards 2030, 2020,
available at https://openknowledge.fao.org. On this point, see inter alia J. CLAPP et. al., Viewpoint: The Case for
a Six-dimensional Food Security Framework, in Food Policy, Vol. 106, 2022, Article n. 102164, p. 1 ff. The
sustainability dimension substantially corresponds with the concept of SFS (see High-Level Panel of Experts,
Food security and nutrition, cit., pp. 8-9). The agency dimension refers to «the capacity of individuals or groups
to make their own decisions about what foods they eat, what foods they produce, how that food is produced,
processed and distributed within food systems, and their ability to engage in processes that shape food system
policies and governance» (ivi, p. 8).
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development and food sustainability, food security thus enters the Union’s bilateral trade
relationships.

The objective of the SFS chapters is to establish close cooperation between the parties to
engage in «the transition towards sustainable food systems» and so contribute to the
development of «sustainable, inclusive, healthy and resilient food systems»’!. To this end, the
SFS chapters identified certain thematic areas of cooperation’?. Some are not strictly linked to
food security, as they refer to the fight against food fraud’?, animal welfare”, and antimicrobial
resistance’>. Others, however, show a stronger connection. For example, the parties are required
to cooperate, inter alia, on contingency plans to ensure the security of the food supply chain
and trade in times of crisis and on reducing food loss and waste in line with SDG Target 12.376.
Remarkably, the SFS chapter negotiated with India additionally provides for cooperation to
accelerate climate adaptation and mitigation in food production and to enhance the resilience
of the respective food supply chains”’.

In addition, the chapters list a series of other subjects of the cooperation relating to the
sustainability of the food chain’®. These topics can be considered as linked to food security
insofar as sustainability is regarded as a dimension of the latter, in the logic mentioned above.
As for the “agency” dimension of food security’®, the SFS chapters’ cooperation commitments
do not give particular attention to local populations and vulnerable groups in general, with the
sole exception of the EU-New Zealand and the EU-Australia FTAs, which foresee the
involvement and integration of native populations in the food systems and in the cooperation
activities®’. This is a limitation of the chapters, especially for agreements with developing
countries (e.g., India), where local communities’ needs and rural development may be more
pressing issues. However, this gap could be partially filled by the participation of civil society
organisations in the Domestic Advisory Groups/Domestic Consultations Committees
(commonly referred to as DAGs) and Civil Society Forums, which are involved in the
implementation phase of the agreements (namely, all parts of them, including SFS chapters)®!.

71 See EU-Chile ITA, art. 7.1.8

2 The EU-New Zealand FTA follows a partially different scheme. While the other versions dedicate a specific
paragraph to each topic, it sets out a broad, non-exhaustive list of topics. Moreover, it deals with animal welfare
and antimicrobial resistance outside its SFS chapter; see EU-New Zealand FTA, arts. 6.14 and 8.1-8.3. The SFS
Chapter in the EU-Indonesia FTA has a more limited scope, simply mentioning these fields as other relevant
collaborative areas; see EU-Indonesia FTA, art. 16.5.

3 See e.g. EU-Chile ITA, art. 7.5.

" See e.g. ivi, art. 7.6.

5 See e.g. ivi, art. 7.7.

76 See e.g. ivi, art. 7.4, para. 3, letts. f) and g).

77 See EU-India FTA, art. 15.4, para. 2, letts. d) and e).

8 See e.g. EU-Chile ITA, art. 7.4; EU-New Zealand FTA, art. 7.4.

7 The agency dimension of food security partially overlaps with the concept of food sovereignty. On the
incorporation of the latter into the EU’s trade agreements, see F. IPPOLITO, Fields of gold up in the air: la sovranita
alimentare negli accordi commerciali conclusi dall’Unione europea, cit.

80 EU-New Zealand FTA, art. 7.4, para. 4, lett. j); EU-Australia FTA, art. 7.5.

81 See e.g. EU-Chile ITA, arts. 33.5-33.7; EU-New Zealand FTA, arts. 24.6 and 24.7; EU-Australia FTA, arts. 22.7
and 22.8; EU-India FTA, arts. 18.6 and 18; EU-Indonesia FTA, art. 24.7. See F. IPPOLITO, Fields of gold up in the
air: la sovranita alimentare negli accordi commerciali conclusi dall’Unione europea, cit., pp. 25-26. On the topic,
see also J. ORBIE, D. MARTENS, L. VAN DEN PUTTE, Civil Society Meetings in European Union Trade Agreements:
Features, Purposes, and Evaluation, CLEER Papers 2016/3, available at https://sub.asser.nl/.

10-Provvisorio



If, as seen, the SFS chapters have the merit of incorporating food security concerns
(although only certain limited aspects of it and through the prism of sustainability), a full
evaluation of their added value in the pursuit of food security cannot but consider the scope and
the intensity of the commitments they establish. In this regard, the verdict is not straightforward.

The SFS chapters provide for cooperation commitments, both bilaterally and in relevant
international organisations®?, and for the exchange of information, expertise and experience®’.
These commitments are usually formulated with prescriptive wording (the parties «agree
ton/«shall» cooperate)®*. So, they enucleate obligations of conduct for the parties, and,
sporadically, obligations of result®>. Anyway, despite their binding nature, such commitments
are rather generic and, thus, potentially difficult to enforce®. Indeed, lacking a more detailed
understanding of what cooperation entails in practice, it is not easy to determine whether the
parties complied with them. At most, one could envisage a violation of these commitments if
the counterpart totally refuses to engage in dialogue without a plausible reason, or even acts
oppositely, adopting an obstructionist posture and undermining any form of cooperation despite
the other party’s good-faith attempts®’.

What is said risks them downplaying the effectiveness of cooperation obligations, making
them more aspirational or programmatic statements than serious reciprocal commitments. This
can be partially remedied by a procedural mechanism envisaged in the SFS chapters. In all of
them, indeed, the parties agree to establish an ad hoc committee®®, composed of the parties’
representatives responsible for SFS matters, entrusted with monitoring the implementation of
the chapter’s commitments®®. Moreover, the SFS committee is required, in mandatory terms
(«shall»/«willy), to agree on and adopt an annual working plan setting out the actions to be put
in place to pursue the objectives of the chapter, as well as the «objectives and milestones» for
these actions.”® This can give substance to the obligations in the SFS chapters, making them
more precise in content and timing and, consequently, more effective®'. The cooperation is thus
institutionalised and operationalised through the establishment of the committee, a dedicated
forum for the parties to meet regularly and discuss the matter.

82 See e.g. EU-Chile ITA, art. 7.9.1.

8 See e.g. ivi, art. 7.4.4. In certain cases, the prescriptive tone of the provisions is more nuanced; see e.g. EU-India
FTA, art. 15.4, para. 1, and EU-Indonesia FTA, art. 16.4, para. 1.

8 See e.g. EU-Chile ITA, art. 7.4.1. Sometimes, the verb “will” is used instead. See EU-Chile ITA, Article 7.4.3.
The verb may indicate a binding obligation, in line with the EU position. Nonetheless, the validity of this
assumption should be assessed on a case-by-case basis. See the Report of the Panel of Experts in the Proceeding
Constituted under art. 13.15 of the EU-Korea Free Trade Agreement, 20 January 2021, para. 269.

8 See e.g. EU-Chile ITA, art. 7.7.2 («[t]he parties agree to phase out the use of antibiotics as growth promoters»).
8 Even the obligation on phasing out antibiotics, while stating the result to be achieved, does not specify any
deadline or temporal frame, so resembling a best-efforts clause (ibid).

87 On the general duty of cooperation as an expression of good faith, see R. KOLB, Good Faith in International
Law, London-New York 2017, pp. 67-68. In the negotiated texts of the EU-India and EU-Indonesia FTAs, the SFS
chapters are not covered by the dispute settlement mechanisms of their respective agreements; EU-India FTA, art.
15.10; EU-Indonesia FTA, art. 16.10. In these cases, the enforcement of the SFS chapter’s commitments is thus
even more difficult.

8 See e.g. EU-New Zealand FTA, art. 7.6.1. In the version of the SFS Chapter in the EU-Chile ITA version, the
SFS committee is a special formation of the SPS Subcommittee. See EU-Chile ITA, art. 7.8.1.

% See e.g. ivi, art. 7.8.2.

% See e.g. ivi, art. 7.8.3.

%! For an analogy, Report of the Panel of Experts, cit., paras. 277-278.
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In any case, while this can ensure that the parties engage in dialogue and cooperation, it
does not provide as much certainty as it would about whether it will lead to valuable results or
any specific concrete actions undertaken by the parties. By contrast, all the SFS chapters under
examination also contain a provision that excludes any obligation for the parties to «adopt any
particular regulatory outcome»®2. So, the SFS chapters spell out what might be described as a
“right not to regulate”®?. Accordingly, the parties cannot be required under the chapter to change
their internal legislation on any food-related issue. Such a provision has a significant practical
impact. It means that cooperation obligations cannot prescribe the adoption of domestic
regulatory regimes to increase food sustainability. Therefore, it strongly limits the committees’
activities and, consequently, the potential for the parties’ cooperation. This increases the risk
that dialogue in the committees remains unfruitful and fails to achieve substantive progress.

To some extent, this is understandable, given the SFS chapters’ general focus on pursuing
the transition towards the sustainability of food systems. Indeed, unlike other areas of
sustainable development, this is a field where little progress has been made in establishing
binding obligations and standards. At the international level, no multilateral agreements exist
on SFS**, and even within the EU, implementation of the Farm to Fork Strategy has struggled
and is currently on hold®. So, it would probably have been difficult to expect more from
bilateral commitments®®.

Anyway, when it comes to food security, the limited scope and effectiveness of the
commitments may face more criticism, bearing in mind that food security is the basis on which
SFS should be built.

For example, building on the model of the non-regression clauses in the TSD chapters®’,
the SFS chapter could have included a clause preventing parties from adopting national
measures that threaten food security to encourage trade’®. While the right not to regulate inhibits

%2 See e.g. EU-Chile ITA, art. 7.10.3(a) and (d).

%3 Commonly, preferential trade agreements (especially TSD chapters, but also SFS Chapters) provide for a “right
to regulate”, affirming the parties’ ability to adopt domestic regulatory measures to pursue public interests such as
sustainable development (see, e.g., EU-New Zealand FTA, arts. 7.5, para. 2, and 19.1). See A. D. MITCHELL, The
Right to Regulate and the Interpretation of the WTO Agreement, in JIEL, 2023, p. 462 ff. SFS Chapters thus add a
negative side to the right to regulate.

% In contrast, the TSD chapters contain obligations which refer to the International Labour Organisation’s
conventions and to existing multilateral environmental agreements, such as the UN Framework Convention on
Climate Change (UNFCCC) and the Paris Agreement; see e.g. EU-Singapore FTA, arts. 12.3.3-12.3.4 and 12.6.2-
12.6.3. The reference is to UNFCCC, New York, 9 May 1992, entered into force 21 March 1994, 1771 UNTS 107;
Paris Agreement, Paris, 12 December 2015, entered into force 4 November 2016, 3156 UNTS 79.

% Supra, note 62.

% See D. PATAY et. al., Sustainable Food System Chapters in Trade and Investment Agreements: Lessons on Policy
Innovation, in Global Policy, 2025, p. 615 ff.

%7 See e.g. EU-New Zealand FTA, art. 19.2, paras. 4-6. That provision prohibits regression in environmental and
labour standards (also in the food field), but does not cover other aspects of sustainable development, such as
“ending hunger” (SDG 2). On the issues around the TSD chapters’ non-regression clauses, see, inter alia, G.
ADINOLFI, A Cross-Cutting Legal Analysis of the European Union Preferential Trade Agreements’ Chapters on
Sustainable Development, in C. BEVERELLL J. KURTZ, D. RAESS (eds.), op. cit., pp. 35-36, B. M. ARAUJO, Labour
Provisions in EU and UA Mega-Regional Trade Agreements: Rhetoric and Reality, cit., pp. 238-239, and M.
BRONCKERS, G. GRUNL, Retooling the Sustainability Standards in EU Free Trade Agreements, cit., pp. 30-33.

%8 One could imagine, for instance, a national measure by a third country converting arable land in disadvantaged
rural regions into palm oil monocultures. To cover similar situations, the proposed provision could be worded as
follows (or in like terms): “A party shall not make changes to the existing domestic regulatory framework, which
was established to ensure the availability of or access to safe, nutritious and sufficient food for all, or with the
effect of compromising the availability of or access to safe, nutritious and sufficient food, in order to encourage
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commitments to domestic positive measures, a similar clause could at least have avoided the
risk of pejorative actions. It would certainly have been hard to negotiate, especially if covered
by the agreement’s general enforcement mechanism®°. In fact, the EU itself would likely not be
keen to propose such a stronger commitment, which could conflict with certain trade interests
on the Union side!%. Nonetheless, it could play a non-marginal role in making free trade more
food-security friendly.

To make another example (a more feasible one), more precise and detailed obligations
could have been set for cooperation on contingency plans to ensure the security of the food
supply chain and trade in a crisis, by setting targets and establishing bilateral cooperation
mechanisms to activate when necessary. Leaving it to future dialogue between the parties
weakens commitments like this, which should instead be more strongly emphasised, especially
in geopolitically turbulent times such as the current ones.

At least, similar enhanced provisions could have been envisaged for agreements with
developing countries. Instead, no difference seems to be at all in the content of SFS chapters
depending on whether the EU’s partner is a developed or a developing country.

That said, it should also be noted that the obligations enshrined in the SFS chapters, albeit
timid, could still be considered consistent with the obligation to «take steps [...] with a view to
achieving the full realisation of the [right to adequate food]» under the Covenant on Economic,
Social and Cultural Rights progressively'®!. As mentioned, international cooperation is
expressly counted among the instruments to employ in pursuing the full realisation of the right
to food under the Covenant.!?? The inclusion of SFS chapters in the EU trade agreements thus
reflects this commitment to cooperate in a double way, as the chapters establish bilateral
cooperation between the EU and its counterparts and require them to cooperate in the relevant
multilateral venues, with the ultimate aim of convincing more countries to take new steps

trade between the parties”. The second and third paragraphs should be added to extend this prohibition to waiving
or not enforcing (in a recurring or sustained way) relevant existing domestic law. For clarity, a fourth paragraph
should carve this prohibition out from the “right not to regulate” scope of application, so as to explicitly exclude
a reading of the latter as preventing also non-facere obligations.

% Not all the SFS chapters are covered by them; see supra, note 87. In any case, issues related to applying this
provision could be discussed in the context of SFS committees.

100 The proposed clause would have a different aim than the non-regression clause in the TSD chapters. The latter
ultimately also displays a level playing field effect (to avoid unfair trade advantages due to lowering environmental
or social standards), so pursuing (also) an EU trade interest. The former reconciles trade with a purely non-trade
(humanitarian) interest, which may contrast with EU industries’ and importers’ interests. Using the example in
note 98, the latter may have an interest in increasing exportable palm oil production in the EU’s trade partner.
Therefore, even if this clause were included, the EU would be unlikely to have a material interest in invoking it
against the partner.

101 Tnternational Covenant on Economic, Social and Cultural Rights, cit., art. 2.1 (emphasis added). The EU is not
a party to the Covenant, but all EU Member States are. See A. EGAN, L. PECH, C. O’CINNEIDE, Enhancing EU
actions on economic, social and cultural rights within its human rights policy, European Parliament Think Tank,
2018, available at https://www.europarl.europa.eu, p. 8. Moreover, contributing to the protection and support of
human rights is among the objectives of EU external action under art. 3, para. 5, and art. 21 TEU. On the EU trade
policy and human rights obligations, see A. BERKES, The Extraterritorial Human Rights Obligations of the EU in
Its External Trade and Investment Policies, in EWLR, 2018, p. 1 ff.; J. WOUTERS, M. OVADEK, The European
Union and Human Rights, Oxford, 2021, pp. 646-681. See also L. BARTELS, The EU's Human Rights Obligations
in Relation to Policies with Extraterritorial Effects, in European Journal of International Law, 2014, p. 1071 ft.;
E. CANNIZZARO, The EU s Human Rights Obligations in Relation to Policies with Extraterritorial Effects: A Reply
to Lorand Bartels, in European Journal of International Law, 2014, p. 1093 ff.

102 Supra, note 13.
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forward in the transition towards SFS. From this perspective, the SFS chapters seem to be a
step in the right direction.
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3. The relations with the ACP countries: the Samoa Agreement and the EU-Kenya
EPA.

Out of 44 least developed countries, 36 are from the ACP area'®. According to the FAO,
the recent trend of decreasing world hunger has not involved Africa, where 20 per cent of the
population suffered hunger in 2024, with a negative outlook for the future'%*. These data show
how relevant the EU’s relationship with ACP countries is when investigating food security
clauses in EU trade agreements.

The first trade agreement the European Economic Community (EEC) concluded with
ACP countries was the Lomé Convention, signed in 1975. It established the general framework
for political and economic relations among the parties, including political and human rights
commitments, joint institutions, trading rules, and procedures for managing development
cooperation. Under its trade pillar, the EEC committed to non-reciprocal trade preferences
towards goods originating in the territories of the counterparties. For the development
cooperation pillar, the EEC used a dedicated fund, the European Development Fund, created in
1957 outside the Community’s budget and funded by direct contributions from member states.

However, the WTO compatibility of the unilateral concessions the EU granted to ACP
countries, as well as their economic effectiveness, was questioned!®. So, once expired (after
being renewed three times), the Lomé Convention was replaced by the Cotonou Agreement!%,
signed in 2000.

Since then, the relationship between the EU and the ACP countries has been regulated at
two different levels of treaties. The first is the partnership agreement concluded between the
EU and all the ACP countries (or the regional international organisations established by some
groups of them), such as the Lomé Convention and the Cotonou Agreement. From the
perspective of EU law, partnership agreements are an association agreement, concluded under
what is now art. 217 TFEU. They set the main and general objectives, principles, and priorities
for political, trade, and development cooperation.

The second level of treaties consists of EPAs. EPAs shall be established between the EU
and all the ACP countries'?’, grouped in regional blocks, following and implementing what was
agreed in the partnership agreement.

103 The list is available at https://unctad.org.

104 FAQ, IFAD, UNICEF, WFP, WHO, cit., p. 4.

105 Inter alia, B. MARTENCZUK, From Lomé to Cotonou. The ACP-EC Partnership Agreement in a Legal
Perspective, in European Foreign Affairs Review, 2000, p. 461, pp. 475-476.

106 Partnership agreement between the members of the African, Caribbean and Pacific Group of States of the one
part, and the European Community and its Member States, of the other part, signed in Cotonou on 23 June 2000,
2000 OJ L 317/3 (Cotonou Agreement). The general objective of the Cotonou Agreement was «to promote ACP-
EC cooperation and expedite the economic, cultural and social development of the ACP States, with a view to
contributing to peace and security and to promoting a stable and democratic political environment. The partnership
shall be centred on the objective of reducing and eventually eradicating poverty consistent with the objectives of
sustainable development and the gradual integration of the ACP countries into the world economy»; ivi, art. 1, first
and second alinea. See K. ARTS, ACP-EU Relations in a New Era: The Cotonou Agreement, in CMLR, 2003, p. 95
ff.

107 Cotonou Agreement, art. 36, para. 2.
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Usually grounded in a dual substantive legal basis under both the CCP and the
development cooperation policy'%, EPAs impose more intense obligations on the parties than
partnership agreements, namely in the trade field. Indeed, in the post-Lomé era, trade
concessions are no longer supposed to be unilateral, and ACP countries are required to gradually
open their markets to EU goods. The trade pillar of EPAs thus corresponds to a preferential
trade agreement (EPAs are supposed to be «[WTO]-compatible trading arrangements»'?),
providing for reciprocal trade liberalisation (namely trade in goods) and rules on trade measures
and other trade-related aspects. In this regard, one might speak of “asymmetric reciprocity”!!°,
since EPAs usually grant some preferential treatment to ACP countries (see the next section).

In addition to these strictly trade-related rules, EPAs usually display development
cooperation commitments (grounded on a development cooperation legal basis), in compliance
with the development objectives of the partnership agreement (i.e. the Cotonou Agreement, for
the present EPAs) and, sometimes, clauses on cooperation in different policy areas, such as
fisheries and agriculture.

The negotiation of EPAs began in 2002, and eight EPAs are currently in force!!!, although
not all ACP countries take part in them. As anticipated in the introduction, two novelties
recently occurred in this context. On 1 January 2024, the Samoa Agreement succeeded the
Cotonou Agreement as the new partnership agreement. Six months later, the EU-Kenya EPA
entered into force'!?, representing the latest EPA concluded so far.

The Samoa Agreement is divided into a general part, binding all parties, and three regional
protocols (African, Caribbean and Pacific), each binding the EU and the states belonging to that
region. The Agreement’s objectives differ from those of the Cotonou Agreement, particularly
in their strong emphasis on sustainable development and climate change as priority issues'!>.
Food security also receives far more consideration, both in the general part and in the regional

108 See T. VAN DEN SANDEN, op. cit., pp. 72-74. For an overview of the interplay between the two policies in the
context of the relations with developing countries, see L. BARTELS, The Trade and Development Policy of the
European Union, in EJIL, 2007, p. 715 ff.

109 Cotonou Agreement, art. 36, para. 2. On the topic, F. A. S. T. MATAMBALYA, S. WOLF, The Cotonou Agreement
and the Challenges of Making the New EU-ACP Trade Regime WTO Compatible, in JWT, 2001, p. 123 ff.

10 S GSTOHL, Tightening the EU’s Trade- Development Nexus: A Strategic Turn in Search for Enhanced
Effectiveness, in M. HAHN, G. VAN DER L0O (eds.), op. cit., p. 383 ff., p. 389.

1 EU-Kenya EPA; Stepping stone Economic Partnership Agreement between Ghana, of the one part, and the
European Community and its Member States, of the other part, 2016 OJ L 287/3 (EU-Ghana EPA); Economic
Partnership Agreement between the European Union and its Member States, of the one part, and the SADC EPA
States, of the other part, 2016 OJ L 250/3 (EU-SADC EPA); Interim Agreement establishing a framework for an
Economic Partnership Agreement between the Eastern and Southern Africa States, on the one part, and the
European Community and its Member States, on the other part, 2012 OJ L 111/3 (EU-ESA EPA); Interim
Agreement with a view to an Economic Partnership Agreement between the European Community and its Member
States, of the one part, and the Central Africa Party, of the other part, OJ L 57/2009 (EU-CAP EPA); Stepping
stone Economic Partnership Agreement between Cote d’Ivoire, of the one part, and the European Community and
its Member States, of the other part, 2009 OJ L 59/3 (EU-Céte d’Ivoire EPA); Interim Partnership Agreement
between the European Community, of the one part, and the Pacific States, of the other part, 2009 OJ L 272/2 (EU-
Pacific EPA); Economic Partnership Agreement between the CARIFORUM States, of the one part, and the
European Community and its Member States, of the other part, 2008 OJ L 289/3 (EU-CARIFORUM EPA).

112 For an overview of the agreement, see G. RUGANI, The Economic Partnership Agreement between the European
Union and the Republic of Kenya: an example of “variable geometry” approach, in Quaderni AISDUE, n. 2, 2024,
p. 229 ff.

113 Another is the attention given to migration; see the Samoa Agreement, art. 1.
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protocols!!*. In the text of the Cotonou Agreement, food security was mentioned only
sporadically '
fixing of export subsidies by the EU for certain food products

and in a single dedicated clause of minor relevance, concerning the advance
116

In contrast, the general part of the Samoa Agreement contains a programmatic
commitment according to which: «[t]he Parties shall aim to provide access for all to affordable,
safe, sufficient and nutritious food, to increase the capacity for diversified food production, and
to develop food security and nutrition policies and social protection mechanisms for food
security and improved nutrition that enhance the resilience of the most vulnerable, particularly
in countries facing recurrent crises. [...] The Parties shall strengthen coordinated, accelerated
and cross-sectoral efforts to end hunger, address all forms of malnutrition and ensure that
famine be avoided in all circumstances»'!”. Similar provisions also appear in all three regional
protocols!!®,

This surely is a positive innovation. Indeed, although these commitments do not appear
to impose strict legal requirements on the parties, they can nonetheless shape obligations in
future EPAs based on this partnership agreement.

In fact, all existing EPAs were negotiated before the conclusion of the Samoa Agreement,
so they remain grounded in the Cotonou Agreement; this is also true of the most recent one: the
EU-Kenya EPA. This agreement originates from the EPA with the East African Community
(EAC), whose negotiating process was finalised in 2014. Since then, though, none of the EAC
countries has ratified it except for Kenya'!’, preventing its entry into force.

In 2022, Kenya expressed interest in concluding the EPA with the EU, even if alone.
Accordingly, the parties bilaterally re-negotiated and concluded an updated version of the EU-
EAC EPA, with the possibility for the other EAC countries to adhere in the future'2’.

Most of the text of this agreement reproduces that of the EU-EAC EPA, but with certain
specific amendments. In this regard, the EU-Kenya EPA and the Samoa Agreement were drafted
in the same period. Consequently, one may expect they reflect the same priorities.

Indeed, the most visible innovation of the EU-Kenya EPA compared with the EU-EAC
EPA is the inclusion of a section dedicated to TSD, which substantially corresponds to the TSD
chapters present in all EU preferential trade agreements of the last fifteen years but absent from
the other EPAs. This seems consistent with the mentioned relevance in the Samoa Agreement

114 Notably, as in the rest of the EU’s trade agreements, food security is not treated as a human rights issue, but as
a matter of social and human development. On this point, M. CARBONE, Beyond the Heaven—Hell Binary and the
One-Way Traffic Paradigm: The European Union, Africa and Contested Human Rights in the Negotiations of the
Samoa Agreement, in JCMS, 2024, p. 1314 ff., p. 1323.

115 Cotonou Agreement, art. 23, lett. d).

116 fyj, art. 54. See A. MATTHEWS, Economic Partnership Agreements and food security, in O. MORRISSEY (ed.),
Assessing Prospective Trade Policy: Methods Applied to EU-ACP Economic Partnership Agreements, Abingdon-
New York, 2010, p. 160 ff., p. 173.

17 Samoa Agreement, art. 30, paras. 4-5. The provisions on food security appear in the Agreement’s part on human
and social development, relating to sustainable development, poverty eradication, and human dignity. Notably, the
Agreement also mentions access to food in the part on human rights (ivi, art. 9, para. 6). However, it does not
reference the right to food and treats access to food as part of the “right to development”. This suggests a view of
food security as a component of development, making it sustainable.

18 Ivi, African Regional Protocol, art. 34; ivi, Caribbean Regional Protocol, art. 46; ivi, Pacific Regional Protocol,
art. 47.

119 Rwanda is the only other EAC country that signed it but never ratified it.

120 For this reason, the text of the EPA refers to EAC parties, not to Kenya only.
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for sustainable development and climate change. However, the same cannot be said about food
sustainability and food security.

As seen, the Samoa Agreement gives more attention to the issue, but this did not result in
an update of the provisions in the EPA under examination. In this regard, the latter reproduces
the EU-EAC EPA in its entirety without any adjustments. The provisions on food security are
thus unchanged since 2014. Nevertheless, the EU-Kenya EPA remains a good case study, as it
represents the state of the art of EPAs’ food security clauses.

More recently, the EU announced the conclusion of negotiations on a renewed version of
the EU-ESA EPA with four ESA Countries (EU-ESA4 EPA)'?!. At the time of writing, the final
text has not been revealed yet. From the published EU side proposals!??, the innovations seem
to pertain to the EPA’s trade pillar, deepening it and modernising it (following the model of EU
FTAs). They also include a TSD chapter, but not an SFS chapter (similar to the EU-Kenya
EPA), and they do not change the EPA’s provisions on trade and food security (see the following
section) compared with the original EU-ESA EPA. However, the final text will apparently also
include new sections on partnership in agriculture and development and economic

123" whose content may be relevant from a food security perspective. The results of

cooperation
the following analysis of the EU-Kenya EPA will thus serve as a comparison term to assess the

food security provisions in the renewed EU-ESA4 EPA once concluded.
3.1. Food security measures in the EU-Kenya EPA.

Because of the vulnerable situation of many ACP countries, EPAs usually incorporate
food security concerns across various aspects of their content. This reflects the awareness that
trade liberalisation can threaten food security. Consistently, in the trade pillar of the EU-Kenya
EPA (as in other EPAs, albeit with some differences), food security is considered in the design
of market access obligations and in certain border measures regimes, namely in favour of the
EAC parties’ side. Moreover, the EU-Kenya EPA stands out from the other EPAs for containing
a significant set of provisions on agricultural and development cooperation, in which food
security is widely considered. Interestingly, the EU-Kenya EPA is based solely on a CCP legal
basis (instead of both arts. 207 and 209, para. 2, TFEU) and, consequently, is concluded as an
EU-only agreement, despite containing a relevant part on development cooperation ',

3.1.1. Food security and trade measures.

With the conclusion of EPAs, food security in ACP countries’ markets could be affected
by eliminating barriers to food imports and exports. So, food security is considered under both
these profiles.

In relation to food imports, it must be remembered that, to be consistent with art. 24 GATT
1994, the EPAs shall provide for the elimination of import tariffs for the vast majority of

121 Buropean Commission, Joint Statement on the conclusion of the negotiations to deepen the EU-Eastern and
Southern Africa Economic Partnership Agreement, 10 June 2026, at https://ec.europa.cu.

122 The EU proposals are available at https://circabc.europa.eu.

123 The negotiating rounds reports are available at https://circabc.europa.eu.

124 The reason may be that Annex VI of the EU-Kenya EPA exclude financial obligations related to development
cooperation by the EU towards Kenya.
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goods'?®, usually amounting to 80 per cent of all import tariffs. To mitigate prejudice to its

domestic food industries, the EU-Kenya EPA concedes preferential treatment to Kenya,
maintaining a «partial asymmetry» 2. Namely, while the EU is obliged to eliminate customs
duties on all products (except for arms and ammunition)'?’, the EPA allows Kenya to keep
tariffs as they are or to phase down customs duties progressively, on a list of selected sensitive
goods (within the margin of 20 per cent of the total tariff lines allowed by WTO rules)'?®.
Indeed, many of the products for which customs duties are maintained are foodstuffs'?’.

This approach is not unprecedented, as other EPAs have adopted it previously'°. It
implicitly evokes the multilateral negotiations about exceptions to tariff cuts for so-called
sensitive and special agricultural products'®!, proposed amid the Doha Round'*? and never
concretised. In particular, the first concept refers to a list of products for both developed and
developing WTO members, while the second would be available only to developing countries
and would be «[...] guided by indicators based on the criteria of food security, livelihood
security and rural development»!*. By leaving 20 per cent of Kenyan products outside the
tariff-abolition obligation as a non-reciprocal advantage, the EU-Kenya EPA (like other EPAs)
appears to reproduce the logic of special products, representing a step ahead in the multilateral
negotiation process.

However, it offers only a partial answer, as it may not cover all sensitive food products,
and gradually abolishing duties could only postpone the problem. In practice, this could be less
dramatic than it seems, as the real benefits of customs duties for food security should not be
taken for granted'3*. Nonetheless, such a solution comes at a cost for the country that wishes to
benefit from it. Indeed, listing foodstuffs among non-liberalised imports for food security
reasons precludes listing other products sensitive to national strategic industries, leaving them
exposed to competition from EU products. This could negatively affect the country’s industrial
and economic growth!'?> and could even indirectly jeopardise food security in the long term if
it undermines the development of national technologies and industrial capabilities in the food
sector'*®, This differs from the special products approach, since, in that case, all lines of
exemptions for tariff cuts would be fully justified on food security grounds, without the need to
compromise between different economic and social needs of the developing country when

125 According to art. 24, para. 8, GATT 1994, the agreed liberalisation shall cover «substantially all the trade
between the partiesy.

126 1., BARTELS, Regional Trade Agreements, in Max Planck Encyclopedia of Public International Law, 2013.

127 EU-Kenya EPA, Annex 1.

128 EU-Kenya EPA, Annex II.

129 Ivi, in particular at Annex I1(d).

130 See A. MATTHEWS, Economic Partnership Agreements, op. cit., pp. 165-167; G. GRUNI, op. cit., pp. 128 and
155-157.

131 See K. MECHLEM, Harmonizing Trade in Agriculture and Human Rights: Options for the Integration of the
Right to Food in to the Agreement on Agriculture, in A. VON BOGDANDY, R. WOLFRUM (eds.), op. cit., pp. 179-
180.

132 See supra, note 27.

133 Ministerial Declaration of 18 December 2005, cit., p. 2, para. 7.

134 A. MATTHEWS, Economic Partnership Agreements, op. cit., p. 167.

135 M. MANFREDI, Sviluppo sostenibile dei Paesi terzi e politica commerciale dell’Unione europea: il Sistema di
preferenze generalizzate e gli Accordi di partenariato economico, in Diritti umani e diritto internazionale, 2025,
p. 775 ff., p. 790. G. GRUNI, op. cit., p. 128.

136 1vi, p. 157.
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selecting the exempted products. Anyway, in the absence of an ad hoc regime for special
products in the multilateral legal framework, art. 24 GATT 1994 leaves no more room'’.
Another instrument of the EU-Kenya EPA concerning food imports is the bilateral
safeguards mechanism. In general, safeguard measures help counter import surges that, in the
case of food and agricultural goods, could disrupt local food markets and industries and threaten
vulnerable rural communities, thereby undermining food security. Under the EU-Kenya EPA,
the parties on the EAC side are allowed to adopt temporary measures, such as customs duties

or tariff quotas, on a product from the counterparty'3®

, In case of an import surge causing or
threatening to cause, inter alia, economic disturbances producing major social problems or
disturbances in the markets of like or directly competitive agricultural products'*®. In a way,
safeguard measures can partially remedy the rigidity of the obligation to eliminate import
tariffs, offering flexibility to prevent food security emergencies caused by dangerous import
spikes following trade liberalisation.

For this reason, all existing EPAs include such a mechanism. Remarkably, most also
include a further clause, absent in the EU-Kenya EPA, specifying that bilateral safeguards may
be invoked in the event of a shortage of foodstuffs or other products essential to ensuring food
security 14?. It can be argued that the absence of this clause in the EU-Kenya EPA does not
preclude using the mechanism in similar scenarios, given that the reference to major social
problems and disturbances in agricultural markets can encompass food security emergencies.
Anyway, explicitly mentioning food security could facilitate recourse to the mechanism for
141 Hence,
from this angle, the EU-Kenya EPA does not represent the most advanced version of an EPA 142,

food security reasons, avoiding potentially restrictive interpretations of the provision

Furthermore, although the Commission regards it as a key instrument in the agreement
designed to protect Kenyan farmers '**, the mechanism established is not particularly ambitious.
As Gruni notes regarding equivalent bilateral safeguards in other EPAs!#4, the EU-Kenya EPA’s
mechanism has both lights and shadows that, overall, diminish its added value compared with
WTO safeguards instruments. It is positive that its scope is not limited to serious injury to the
domestic industry'*, which would be a rather strict requirement for addressing food security
problems. However, an automatic trigger!4, based on import volume and/or price thresholds

137 The only feasible special treatment concession is, in fact, the non-reciprocity granted by the EU, which is
already at the edge of the limit set by the requirement of art. 24, para. 8, GATT 1994, as commonly intended (see
A. D. MITCHELL, N. J. S. LOCKHART, Legal Requirements for PTAs under the WTO, in S. LESTER, B. MERCURIO
(eds.), Bilateral and Regional Trade Agreements Commentary and Analysis, Cambridge, 2009, p. 81 ff, and pp.
93-96).

138 EU-Kenya EPA, art. 50, para. 3.

139 Ivi, art. 50, para. 2, letts. b) and d).

140 EU-CARIFORUM EPA, art. 40, para. 2; EU-CAP EPA, art. 25; EU-Cdte d’Ivoire EPA, art. 20; EU-Ghana EPA,
art. 20; EU-Pacific States EPA, art. 46, para. 2; EU-SADC EPA, art. 36, para. 2.

141See G. GRUNL, op. cit., pp. 138 and p. 158.

142 Anyway, a restrictive interpretation of the scope of application of the safeguards mechanism can be prevented
by considering art. 64 of the EU-Kenya Agreement (see below).

43 European  Commission, The EU-Kenya  agreement  explained, 2024, available at
https://policy.trade.ec.europa.cu.

144 G. GRUNI, op. cit., pp. 134-138 and 157-158.

145 See GATT 1994, art. 19, para. 1, and Agreement on Safeguards, art. 2, para. 1.

146 For analogy, see Trade Agreement between the European Union and its Member States, of the one part, and
Colombia and Peru, of the other part, 2012 OJ L 354/3, art. 29.
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such as those for the Special Safeguard in the Agreement on Agriculture'’, could have been
better suited to this end, simplifying its use and avoiding the burden of assessing (and proving,
in case of contestation) whether the application conditions are met (e.g. the presence of
disturbances threatening food security). Furthermore, unlike the multilateral instruments, the
procedure for adopting safeguard measures does not allow the parties to act autonomously, since
it first requires the issue to be referred to a committee of representatives of parties (the
Committee of Senior Officials) and to wait (up to 30 days) for a recommended solution, with
safeguard measures being a last resort'%.

To overcome these shortcomings, the EPA could have drawn inspiration from the SSM
models discussed in the WTO context. As is well known, agricultural safeguards have always
been a vexata quaestio in WTO negotiations. As a result of the Uruguay Round, the Agreement
on Agriculture’s Special Safeguard was established!*, but it is only available to 39 WTO
members (22 of which are developed countries)'*°. Because the remedy proved insufficient to

151 "agricultural safeguards became

satisfy developing and least developed countries’ requests

one of the most debated topics in the subsequent Doha Round'*?, contributing to its failure!>>.
155 In particular, the
negotiations have revolved around the creation of an SSM for developing countries, whose
characteristics have yet to be precisely defined', except that it should be relatively easy to
apply (the exact degree of ease is discussed itself), supposedly working on an automatic trigger
(volume- and/or price-based). Against this backdrop, the EU-Kenya EPA missed the chance to

establish an SSM’s prototype !>’ and lead the way for a future multilateral one. This would have

The discussion then continued'**, but remains unresolved so far

aligned with the position recently expressed by the African Group (including Kenya)'>® and

47 Agreement on Agriculture, art. 5. An agricultural safeguards mechanism based on a volume trigger is
established in the EU-SADC EPA, art. 35 (it is only available to Southern African Customs Union countries),
although the designated instrument to address food security is that under art. 36 (see supra, note 140).

148 EU-Kenya EPA, art. 50, para. 7. In case of exceptional circumstances, provisional measures can be adopted,
but only for a short period (180 days for the EU, 200 days for EAC States); ivi, art. 50, para. 8.

149 Supra, note 147.

130 Kenya, for example, is not part of the list (the full list is available at https://www.wto.org).

151 See Report of the Special Rapporteur on the right to food, Olivier De Schutter, paras. 23 and 44.

152 See, for instance, Ministerial Declaration of 18 December 2025, Hong Kong, Annex A: Agriculture,
WT/MIN(05)/DEC, p. A-6, and Revised Draft Modalities for Agriculture of 6 December 2008, TN/AG/W/4/Rev.4,
pp. 24-26, paras. 132-146. Among the main supporters, there is the so-called “G-33” (or “Friends of Special
Products”), a coalition of developing countries WTO members, including Kenya; see, for instance, the G-33
Ministerial Statement at thel4th WTO Ministerial Conference on Priorities and Collective Action toward
Advancing Inclusive WTO Agricultural Negotiation post MC14 of 25 March 2026, Yaoundé, WT/MIN(26)/27, p.
2, para. 10.

153See R. WOLFE, The special safeguard fiasco in the WTO: the perils of inadequate analysis and negotiation, in
WTR, 2009, p. 517 ff.

134 The 2015 Nairobi Ministerial Conference might have been a turning point, with the statement of the right of
developing country members to have recourse to an SSM, to be subsequently negotiated (Ministerial Decision of
19 December 2015, Nairobi, WT/MIN(15)/43 — WT/L/978).

155 See, for instance, the proposals advanced amid the Yaoundé Ministerial Conference by the ACP Countries and
India: ACP Group Ministerial Declaration on the Fourteenth WTO Ministerial Conference, 9 March 2026, Yaoundé
WT/MIN(26)/8, p. 3, para. 2.4.2; Draft Declaration on Possible New Approaches to Advance Agriculture
Negotiations of 28 March 2026, Yaoundé, WT/MIN(26)/W/22, p. 1.

156 See the WTO’s “unofficial guide to agricultural safeguards”, available at https://www.wto.org.

157 See G. GRUNI, op. cit., p. 136.

158 Fourteenth WTO Ministerial Conference Priorities. Communication from the African Group of 17 March 2026,
Yaoundé, WT/MIN(26)/18, p. 2, para. 2.3.
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with the FAO’s view !>, and would certainly have better reflected the spirit of the food security
provisions in the Samoa Agreement.

Now, looking at measures on food exports, the EU-Kenya EPA provides for two
instruments. The first is the exception to the general ban on quantitative restrictions, permitting
«[e]xport prohibitions or restrictions temporarily applied to prevent or relieve critical shortages
of foodstuffs or other products essential to the exporting contracting party» . The EU-Kenya
EPA is the only EPA with this provision'¢!. Regrettably, under other EPAs, it is not possible to
set quantitative restrictions for food security reasons, derogating from the general ban'%2.

So, the EU-Kenya EPA is a virtuous example. However, it offers no solution beyond what
is contemplated also under WTO law, since the exception under examination is identical to that
already existing in the GATT!%3. The EU-Kenya EPA thus simply replicates, at a bilateral level,
an option that countries already had even without an EPA, whilst the other EPAs (except the
EU-SADC EPA) deprive countries of that possibility, limiting their room for manoeuvre
compared with what the WTO permits'®. It is therefore recommended that future EPAs’
negotiations and revisions fill this gap.

The second instrument in the EU-Kenya EPA on food exports allows Kenya to unilaterally
impose temporary export duties or taxes to protect food security, provided it notifies the EU, in
derogation from the general prohibition on imposing export duties or taxes'®®. Except for the
EU-SADC EPA'%, this is the only case in which such a provision includes food security as a
ground in EPAs.

However, this does not add more protection than that already available under multilateral
rules, since WTO law per se does not prohibit export duties nor does it require preferential trade

167 Hence, this provision is intended to counterbalance the strictness of the

agreements to do so
EPA’s regime and limit the adverse effects on food security of such a WTO-plus prohibition.
Interestingly, the exception, included in the EU-EAC EPA and retained in the EU-Kenya EPA,
touches on a sensitive aspect for the EAC countries, such as the prohibition on export duties
and taxes'®. Apparently, it has not proven sufficient to convince them (except for Kenya). In

any case, it should be maintained in future agreements, as a minimum guarantee.

159 See FAO, Institutional requirements for the implementation of a Special Safeguard Mechanism (SSM), 2006,
available at https://openknowledge.fao.org.

160 EU-Kenya EPA, art. 19, para. 2, lett. a).

161 Under EU-SADC EPA, art. 39, quantitative restrictions which conform with the WTO are allowed, thus
encompassing those permitted according to GATT 1994, art. 11, para. 2, lett a).

162See G. GRUNI, op. cit., pp. 13-144 and 161.

163 GATT 1994, art. 11, para. 2, lett a).

164 See A. MATTHEWS, Economic Partnership Agreements, op. cit., pp. 170-171.

165 EU-Kenya EPA, art. 14.

166 EU-SADC EPA, art. 26, para. 2. In this case, though, the duty can be introduced in consultation with the EU
(moreover, the exception is not available to South Africa).

167 See A. MATTHEWS, Economic Partnership Agreements, op. cit., pp. 170-172.

168 See A. MAURER, C. MAGIS, J. TAMMELLEO, Kenya and its role in intra-Africa regional trade: The prospects of
the EU-Kenya EPA, European Parliament 2023, available at https://www.europarl.europa.eu, p. 17. As noted by
some, this may be one of the main obstacles to their participation in the EPA; see M. MANFREDI, Sviluppo
sostenibile dei Paesi terzi e politica commerciale dell’Unione europea. il Sistema di preferenze generalizzate e gli
Accordi di partenariato economico, cit., p. 791. More generally on the topic, see M. MENDEZ PARRA, S. R.
SCHUBERT, E. BRUTSCHIN, Export taxes and other restrictions on raw materials and their limitation through free
trade agreements: Impact on developing countries, European Parliament 2016, available at https://op.europa.cu.
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Finally, the agreement fails to address one of the most pressing issues for food security in
international trade: export restrictions. In times of global uncertainty and supply disruptions,
such as those caused by pandemics or wars and conflicts, export restrictions on food and food-
production goods (e.g. fertiliser) to ensure domestic availability can exacerbate repercussions,
with detrimental effects on import-dependent countries'®.

In light of this, the EU-Kenya EPA could at least have mentioned the problem and
required cooperation commitments (best-efforts commitments) among the parties to establish
alternative trade corridors in a global crisis, to keep trade as steady as possible. Moreover, at a
more specific level, the EPA could have included a provision limiting recourse to the exception
to the export prohibition ban'”®. When adopting similar permitted export restrictions under the
multilateral framework!”!, the Agreement on Agriculture prescribes information and
consultation obligations, giving due consideration to the effects on the importing state’s food
security!’?. On its part, the EPA could have included the same clause or even an advanced
version!”?, linking its implementation to the bilateral dialogue and consultation mechanisms'”*
and making it enforceable under the EPA, thereby enhancing its effectiveness between the
parties.

The takeaway is that, first, the trade provisions relating to food security under
consideration are not aimed at promoting food security or improving the situation in Kenya
(and in future EAC Member States) in this regard, but rather at limiting the negative impact
that trade liberalisation might have.

Secondly, the EPA is not ambitious in pursuing this objective. Although it represents one
of the most advanced EPAs in this regard, the provisions examined do not go beyond existing
WTO instruments, except for limited non-reciprocal concessions on tariff cuts (within the strict
limits allowed by art. 24 GATT 1994) or when it comes to derogating from bilateral obligations
that are stricter than the multilateral ones (ban on export taxes). In particular, the EPA fails to
innovate in the fields of bilateral safeguard measures and export restrictions limits. Given the
emphasis placed on food security in the Samoa Agreement, one might expect more in the future.

3.1.2. Food security in agricultural and development cooperation.

If the trade-liberalisation pillar of the EU-Kenya EPA does not look entirely satisfactory
in addressing the negative externalities of trade and promoting food security, it is then necessary
to examine the contribution given by the EPA’s section on agriculture, which pays wide
attention to the promotion of food security in Kenya (and in the other EAC countries, once they
join the treaty).

19 See, inter alia, FAO, Global Agrifood Implications of the 2026 Conflict in the Middle East, 2026, available at
https://openknowledge.fao.org; J. HEPBURN ET AL., How Food Export Restrictions Could Worsen a Looming Food
Crisis, 2020, available at https://www.iisd.org; International Centre for Trade and Sustainable
Development, Agricultural Export Restrictions, Food Security and the WTO, 2014, available at
http://www.jstor.org.

170 See supra, note 160.

17! See supra, note 163.

172 Agreement on Agriculture, art. 12.

173 See, for analogy, J. A. MCMAHON, Discipling Export Prohibitions and Restrictions to Promote Food Security,
in Glob. Trade Cust. J., 2022, p. 492 ft., pp. 498-499.

174 The reference is to the role of the Senior Official Committee under arts. 60 and 68, para. 3, of the EU-Kenya
EPA.
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The section on agriculture in the EU-Kenya EPA is the most comprehensive of its kind
among all EPAs. It considers agriculture as the primary factor to ensure food and nutrition
security!”®, defines food security according to the definition of the World Food Summit of
1996'7°, and revolves around the «fundamental objective [of] sustainable agricultural
development which includes, but is not limited to, food and livelihoods security, rural
development and poverty reduction in the EAC Partner State(s)»'””. In the same vein, such a
set of provisions pursue, among others, the specific objective of «improving food and nutrition
security in the EAC Partner State(s) by promoting value addition, increasing output, quality,
safety, market integration, trade, availability and accessibility»'’%.

This part of the agreement includes various types of provisions, but only a few prescribe
precise obligations (mostly negative ones). For example, concerning domestic agricultural
measures, the EU shall report to the counterparty on its agricultural support related to trade in
agricultural products and shall not grant export subsidies for all agricultural products to the
EAC counterparty'”®. Furthermore, the parties shall refrain from «tying food aid directly or
indirectly to commercial exports of agricultural products or of other goods and services» '%°.

Similar restrictions on subsidisation are to be welcomed. In particular, the general
prohibition of agricultural export subsidies by the EU marks an important step forward in
comparison to most of the other EPAs, which, except for the EU-SADC EPA'®!, are silent on
the point'®2, or limit the scope of the prohibition only to liberalised goods'®*, so excluding those
for which the ACP party decided to maintain tariffs (as allowed by the EPA itself)!34.
Agricultural export subsidies have always been a contentious topic in multilateral
discussions'®>. Anyway, it should also be noted that export subsidies have already been banned
under the Nairobi Decision of 20158, The EU-Kenya EPA (as the EU-SADC EPA) therefore
aligns with that multilateral commitment. So, by banning export subsidies, the EPA confirms
and strengthens the multilateral commitment, but it is not in itself a pioneering move. The
potential added value of this EPA’s provision — if any — lies in the bilateral enforcement of the
obligation through the agreement’s enforcement procedures. Be as it may, the real impact of a
similar ban is modest, as agricultural export subsidies are not part of the EU’s usual practice'®’.

Moving on through the EPA agriculture section, several other provisions lack binding
force due to their declaratory or aspirational tone. Still, they cover important issues, such as the
need to establish food security information and early warning systems'®®, the necessity to make

175 EU-Kenya EPA, art. 59, para. 1.

176 Iyi, art. 57, para. 2, lett. f).

177 Ivi, art. 58, para. 1.

178 Ivi, art. 58, para. 2, lett. b).

179 Ivi, art. 68, paras. 1 and 2.

180 i, art. 71, para. 4, lett. b).

181 EU-SADC EPA, art. 68, para. 2.

182 EU-Ghana EPA; EU-Céte d’Ivoire EPA.

183 EU-CARIFORUM EPA, art. 28, para. 2; EU-CAP EPA, art. 24, para. 2; EU-Pacific States EPA, art. 24, para.
1.

184 On the point, see A. MATTHEWS, Economic Partnership Agreements, op. cit., p. 174.

185 See, for instance, the Communication on behalf of the ACP Group of 16 March 2026, Yaoundé,
WT/MIN(26)/16, p. 3, para. 7.1.

186 Ministerial Decision of 19 December 2015, Nairobi, WT/MIN(15)/45 — WT/L/980, para. 6.

187 See A. MATTHEWS, Economic Partnership Agreements, op. cit., p. 174.

188 Iyi, art. 66.
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use of modern and sustainable agricultural technologies'®, the relevance of certain strategic
topics (such as agricultural infrastructure development, technical support services, agricultural
financing and rural development)'’, the problem of dependencies on the export of primary
agricultural products and the consequent economic exposure to price volatility'®!, and the need
to assist EAC parties that are net food importers to develop programmes to ensure food
security 2. So, even if they do not encapsulate real obligations, these provisions still reflect the
parties’ awareness of, and shared concerns for, the complexity of the challenge at stake, and
their common priorities in dealing with it. Furthermore, one of them can even display a relevant
interpretative function for the EPAs provisions, as it states that «the provisions of this
Agreement shall enable the EAC Partner State(s) to implement effective measures to achieve
food and nutrition security»'°>. Because it refers to the entire agreement, not just the section on
agriculture, Kenya (or other EAC parties) may invoke it in a dispute over the legitimacy of trade
measures adopted for food security purposes, such as bilateral safeguard measures.

Another set of provisions contains commitments to bilateral cooperation, formulated in
mandatory terms but, like commitments in SFS chapters, not appearing to entail strict and
enforceable obligations for the parties!®. It is nonetheless remarkable that, alongside multiple
references to food security, the agreement attaches great importance to agricultural
sustainability . Although limited to the agricultural sector, the EU-Kenya EPA thus reproduces
the same virtuous correlation between food security and food sustainability observed in the
chapters on food security and food sustainability (even more explicitly)'®.

Besides, the EPA also seems to include the agency dimension of food security. Attention
to rural development, vulnerable rural populations and small-scale farmers permeates the entire
agriculture section, taking into account the needs of these groups within the ultimate objectives

of cooperation'”’

. A possible criticism is that these groups are viewed passively, as mere
addressees, rather than as stakeholders actively involved in implementing the cooperation
commitments, which remain at the EU-EAC country level. In contrast, civil society may
participate in the EPA Consultative Committee, which covers all parts of the agreement and is
also open to civil society organisations %%,

Finally, the parties to the EPA shall establish the so-called “Agricultural Dialogue” to
monitor implementation of these provisions and provide an opportunity to cooperate and
exchange information on the subject'®”. As with the SFS committees, the institutionalising of a

forum for the parties’ cooperation may enhance its effectiveness, despite the absence of strict

189 Iyi, art. 67. In this regard, the parties also agree to exchange information on new and appropriate technologies;
Ivi, art. 73, para. 2, lett. e).

190 Iy, art. 72.

191 Iy, art. 69.

192 Ivi, art. 71, para. 1. The Parties also agree to «address constraints on food production, storage and distribution
in the EAC Partner» and to «maintain an adequate level of food aid, taking into account the interests of food aid
recipients», and shall «ensure that food aid is provided in full conformity with the measures that aim at preventing
commercial displacement»; ivi, art. 71, para. 2, lett. a); art. 71 para. 3; art. 71, para. 4.

193 Ivi, art. 64, para. 1.

194 See ivi, arts. 59, para. 3, 63, 69, para. 2, lett. b), and 72, para. 2.

195 A joint reading of the definitions of food security and sustainable development under this EPA’s section

196 See e.g. ivi, arts. 58, 58 and 63.

197 See e.g. ivi, arts. 58, 60, para. 1, 63 and 72.

198 Ivi, art. 108.

199 Iy, art. 60.
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obligations. In this case, the work of the Agriculture Dialogue is less structured than that of the
SFS committees.

However, unlike in the SFS chapters, dialogue is not the only tool available for pursuing
the objectives of the EPA’s agricultural provisions. Indeed, the EPA’s section on agriculture is
linked to the agreement’s part on development cooperation, which offers more practical
instruments for implementation, i.e. financial ones.

Under the Cotonou Agreement and its successor (the Samoa Agreement), development
cooperation is essential to achieving the EPA’s objectives®®’. This applies to all components of
the agreement, thus including the agriculture provisions. Indeed, development cooperation
explicitly extends to agriculture, with direct reference to the objectives of the EPA’s section on
agriculture, among which food security is placed?®!. As a result, development cooperation
represents the principal instrument for promoting food security under the EU-Kenya EPA2%2,

In practice, development cooperation is implemented by mobilising financial resources
at different levels, namely from the EU side, to be employed according to the Development
Matrix designed in the EPA2%. In the words of the agreement itself, this financial leverage is
also intended to be a compensatory framework for the challenges faced by the EAC parties
arising from trade liberalisation and the implementation of the EPA?%*. It shall thus be used,
inter alia, for «mitigating the possible impacts affecting food and nutrition security, rural
development, livelihood security and export earnings in the EAC Partner State»>*>.

The above seems to imply that trade-related food security measures contained in the EPA
could prove insufficient for this purpose and confirms what emerged in the analysis conducted
here. In the absence of innovative instruments beyond those already in place at the WTO level,
development cooperation and its financial tools are necessary both to promote food security
and to neutralise negative repercussions caused by liberalisation%.

It can therefore be concluded that the EU does not view trade law as the primary tool for
ensuring food security in its trade relations, but rather entrusts this task to development
cooperation instruments, alongside and making up for trade-related ones. More broadly, this
may be seen as an imperfect attempt to overcome the compartmentalisation between the EU’s
common commercial and development cooperation policies, as recognised in scholarship?’.

200 1yi, art. 75.

201 Ivi, art. 82, para. 3.

202 See ivi, art. 83. This significant reliance on development cooperation may seem surprising given the CCP-only
legal basis of the EPA (supra, note 124). Nonetheless, the development cooperation commitments considered here
are interlinked with the trade objectives of the agreements (see infra, note 204).

203 Jyi, arts. 101-102.

204 Ivi, art. 99, paras. 1-2.

205 Jyi, art. 100, para. 2, lett. ). As anticipated, the EPA nonetheless excludes financial obligations for the EU (see
supra, note 124). In any case, even without similar binding commitments vis-a-vis Kenya, the development
cooperation provisions in this agreement still represent the most advanced version among the EPAs. So, they could
serve as a model for future negotiations (with the other EAC countries, but also with other ACP partners in general),
ideally reinstating the obligations for the EU.

206 It must be noted that development cooperation clauses in the EU-EAC EPA, entirely reproduced in the EU-
Kenya EPA, are the most advanced in the EPAs panorama. They reflect the mentioned EAC reluctances but,
apparently, fail to answer them; see M. MANFREDI, Sviluppo sostenibile dei Paesi terzi e politica commerciale
dell’Unione europea: il Sistema di preferenze generalizzate e gli Accordi di partenariato economico, cit., p. 791.
207 S, GSTOHL, Tightening the EU’s Trade- Development Nexus: A Strategic Turn in Search for Enhanced
Effectiveness, in M. HAHN, G. VAN DER LOO (eds.), op. cit., pp. 400-401.
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Indeed, although the provisions of EPAs relating to trade and development cooperation appear
to converge in addressing food security issues, their contribution to this objective is imbalanced,
with the burden falling disproportionately on the latter. So, even though the EU-Kenya is
grounded on an exclusively CCP legal basis, development cooperation apparently remains the
main instrument on which the Union relies.

4. Conclusions.

The analysis shows how food security is being increasingly incorporated into the EU’s
preferential trade agreements, in two specific ways. First, SFS chapters integrate food security
into the notion of food sustainability. In the wake of the EU’s recent trend of incorporating
elements of food sustainability into its new trade agreements, food security is being
mainstreamed into bilateral trade relations.

The SFS chapters rely on cooperation, reinforced by dedicated committees to be
established among the parties. Indeed, the provisions in the SFS chapters do not impose specific
food security requirements and cannot lead to the mandatory adoption of regulatory outcomes.

All in all, although the SFS chapters could have shown more courage in addressing food
security through more robust obligations, especially with those trade partners that are
developing countries, they still represent a valid attempt to establish dialogue and cooperation
on food sustainability and food security issues among trade partners at the bilateral and
multilateral levels.

The agreements with ACP countries illustrate the second model of approaching food
security in EU trade relations. The new EU-ACP partnership agreement, i.e. the Samoa
Agreement, dedicates more attention to food security than its predecessor (the Cotonou
Agreement), laying the groundwork for future EPAs. The EU-Kenya EPA, the most recently
concluded EPA, is among the most advanced on food security, but it is not yet the gold standard.

On the one hand, it provides for a series of trade-related measures aimed at preventing
(or, rather, reducing) the negative impact of trade liberalisation. However, it does not
substantially go beyond the solutions already provided under WTO law. It does not seek to
bridge the current gaps in the multilateral framework in any significant way.

On the other hand, the EU-Kenya EPA pursues food security through development
cooperation instruments, which are also intended to compensate for the possible weaknesses of
trade-related ones. Overall, the EU’s EPAs contain no groundbreaking trade provisions on food
security. Instead, they address the link between trade and food security through dialogue on
agricultural matters and development cooperation®®®,

To sum up, the SFS chapters turn the trade agreement into an opportunity for the parties
to discuss and collaborate on food-related issues, find shared solutions, and avoid negative
consequences for both trade and sustainability that might arise from excessive divergences in
future domestic approaches in this field. By contrast, the EU-Kenya EPA creates the problem

through its trade rules and does not provide a definitive solution®®.

208 This seems confirmed in the renewed EU-ESA4 EPA, which apparently innovates in agricultural and
development cooperation clauses, but not in food security-trade mechanisms.

209 For analogy, see C. HABERLI, The WTO and food security: what’s wrong with the rules?, in R. RAYFUSE, N.
WEISFELT (eds.), op. cit., pp. 165-166.
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This is not in itself at odds with some views emerging from the international debate on
the trade-food security nexus?'®. Nonetheless, it ultimately reflects and confirms the
shortcomings attributed to international trade law in this field, which EU trade agreements
apparently lack the ambition to overcome. On the contrary, the EU seems to accept the limits
of existing trade instruments and does not try to take the lead and set a virtuous example for
future developments in multilateral negotiations. In this, one could find a contradiction with the
attitude underlying the SFS chapters, under which bilateral cooperation also aspires to foster
development at the multilateral level.

It might be argued that trade liberalisation is not intended to be the ultimate means of
ensuring food security (at least under the current policy framework)?!'!, and that the EU is, to a
certain extent, bound by the logic of free trade enshrined in the Treaties and in its objectives.
However, this should serve as a pretext for simply accepting the negative effects of free trade
on food security without doing everything possible to avoid them, whilst an excessive reliance
on development cooperation as the ultimate compensatory instrument can raise further
questions on the adequacy of the financial mobilisation, the effectiveness of the funded
programmes, and the risk of new dependencies and asymmetrical relationships. In the end,
paying greater attention to food security in shaping the bilateral trade liberalisation obligations
of EPAs, to mitigate the possible negative externalities arising from the opening up of markets
in EU partner countries, would be consistent with the food security objectives pursued by the
agreements themselves and would avoid an unbalanced reliance on development cooperation
to achieve those objectives.

In light of the above, some amendments would be desirable in future agreements. For
SFS chapters, this contribution suggests including a food security non-regression clause and
stronger commitments on contingency plans in case of crisis, especially in agreements with
developing countries. As for EPAs, the EU-Kenya EPA instruments should be maintained and
improved, overcoming the limitations already encountered at the multilateral level (especially
for the safeguards mechanism), while incorporating new commitments on food export
restrictions.

210 See Commitment Four of World Food Summit Plan of Action, cit.; See also A. MATTHEWS, Economic
Partnership Agreements, op. cit., p. 177.

2L M. MUSCH, The EU’s Position in the Trade-Food Security Nexus: Embedded Neoliberalism Reinforced, in
European Foreign Affairs Review, Vol. 25, N. 3, 2020, p. 3 ff. See also FAO, Agricultural export restrictions, Trade
Policy Brief N. 27, 2017, available at https://openknowledge.fao.org; FAO, How can trade and related policies be
used to contribute to food security objectives?, Trade Policy Brief N. 19, 2016, available at
https://openknowledge.fao.org.
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